
THECONTROVERSYONTHEPROPRIETYOFMULTIPLEAPPLICANTSINANACTIONFORTHEENFORCEMENTOFFUNDAMENTAL
RIGHTS.BYEKENERAPHAELOBIESQ

pg.1

THECONTROVERSYONTHEPROPRIETYOFMULTIPLEAPPLICANTSINANACTION

FORTHEENFORCEMENTOFFUNDAMENTALRIGHTS.

TableofContents

1.Abstract

2.Introduction

3.SourcesofFundamentalRightsProvisionsinNigeria

4.WhoCanBringanActionfortheEnforcementofFundamentalRights

5.ProprietyofMultipleApplicantsinaFundamentalRightsApplication

6.ExaminationoftheRatiosandLegalArgumentsofEachSchoolofThought

i. TheMeaningof“Any”and“AnyPerson”

ii. EffectoftheProvisionsofthePreambletotheFREPRules2009

iii. Consolidation,Same Transaction,Grievance,Nature and Content of the

Infringement

iv. RecoursetotheCivilProcedureRulesofCourt

v. DoctrineofJudicialPrecedent

vi. SupremeCourt’sPositiononthePropertyofMultipleApplicantsinFundamental

RightsEnforcementSuits

7.TheCurrentPositionoftheLaw

8.AdvantagesofJointApplicationbyMultipleApplicants

9.TheWritersOpinion

10ConclusionandRecommendation



THECONTROVERSYONTHEPROPRIETYOFMULTIPLEAPPLICANTSINANACTIONFORTHEENFORCEMENTOFFUNDAMENTAL
RIGHTS.BYEKENERAPHAELOBIESQ

pg.2

THECONTROVERSYONTHEPROPRIETYOFMULTIPLEAPPLICANTSINANACTION

FORTHEENFORCEMENTOFFUNDAMENTALRIGHTS.

1.ABSTRACT

Theissueofwhethertwoormoreapplicantscanfileorbringanapplicationforthe
enforcementoftheirfundamentalrights,undertheFREPRules2009intheNigerian
legalsystem,hasbeenavexedissuewithsharplycontrastingviewsheldbyseveral
authorsandlawyers,andeventhemembersofthebencharenotleftoutinthe
controversy.Thesecontrastingviewswerereached,inthewriter’shumbleopinion,by
theinterpretationascribedtotheprovisionsofSection46(1)ofthe1999CFRNandthe
PreambleoftheFundamentalRights(EnforcementProcedure)Rules2009.Thisdivide
inopinionsisfurtherheightenedbythefactthatthereisnosingleSupremeCourt
authority,totheknowledgeofthewriter,onthisissueandthus,litigants,lawyersand
thetrialcourts(theHighCourtsinNigeria)havehadnochoicethantodependonthe
numerousconflictingdecisionsoftheCourtofAppealontheissue.Thisessayisaimed
atexaminingthestatutoryprovisionsandjudicialauthoritiesontheissue,presenting
the arguments in favour and against joint application by multiple applicants,
recommendationandsuggestiononthewayforward.

2.INTRODUCTION

FundamentalRights is notnascentarea oflaw in the Nigerian legalsystem.

Fundamentalrightsorhumanrightsarethespecieofrightswhichcanbesaidtoinhere

ineveryhumanbeing.Theyareregardedasinalienableandimmutableandassuch,

theycannotbetakenawayfrom anypersonwithoutaffronttojustice.Theserightsare

immutable,inalienableandfundamentalthattheyareentrenchedandenshrinedinthe

1999ConstitutionoftheFederalRepublicofNigeria(asamended).

IntheNigeriancontext,theterms“humanrights”and“fundamentalrights”arealways

usedinterchangeably.ThishasbeenjustifiedbythelearnedauthorProf.OsitaNnamani

Ogbuwhohasstated:

“Humanrightsremainso,whethertheyoccurintheinternationalplaneorwithin
the municipalconfines,and whether they are called ‘human rights’or
‘fundamentalrights’or‘fundamentalhumanrights’.Itshouldbenotedthatthe
internationalbillofrights-theUniversalDeclaration ofHuman Rights,the
InternationalCovenanton Economic,Socialand CulturalRights and the
InternationalCovenant on Civiland PoliticalRights,use the expression
fundamentalhumanrights,soalsotheUNCharter”.1

1OsitaNnamaniOgbu,HumanRightsLawandPracticeinNigeria:AnIntroduction,CIJAPPress,Enugu
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SincetheConstitutionspecificallyprovidesfor“fundamentalright”theNigeriancourts

havefounditexpedienttodrawalinebetweenhumanrightandfundamentalright.Thus

inUzochukwuv.EzeonuIIOrs2thecourtperNasirJ.C.Asaid:

“DuetothedevelopmentofConstitutionalLaw inthisfield,distinctdifference
hasemerged between ‘FundamentalRights’and ‘Human Rights’.Itmaybe
recalledthathumanrightswerederivedfrom andoutofthewilderconceptof
naturalrights.Theyarerightswhicheverycivilizedsocietymustacceptas
belongingtoeachpersonasahumanbeing.Theseweretermedhumanrights.
WhentheUnitedNationsmadeitsdeclarationitwasinrespectofHumanRights’
asitwasenvisagedthatcertainRights’belongtoallhumanbeingsirrespective
ofcitizenship,race,religionandsoon.ThishasnowformedpartofInternational
Law.FundamentalRights remain in the realm ofdomestic law.They are
fundamentalbecausetheyhavebeenguaranteedbythefundamentallawofthe
country;thatisbytheConstitution.”

Theconfusionassociatedwiththedifferencebetween“humanrights”and“fundamental

rights”hasbeenremovedinNigeria3.Humanrightsarenowsaidtoincludefundamental

rightswhilefundamentalrightsmeananyoftherightsprovidedforintheChapterIVof

theConstitutionandtheAfricanCharteronHumanandPeoples’Rights(Ratification

andEnforcement)Act4

FundamentalRightsaresobasicandinalienabletoeverymanthattheyhavetobe

enshrined directlyin theConstitution.Underthe1999 Constitution oftheFederal

Republic ofNigeria (as amended)the rights are preserved in ChapterIV.The

FundamentalRights(EnforcementProcedure)Rules,2009createdaspecialprocedure

forproceedingsunderthispeculiarcategoryofaction.TheprovisionsoftheFREPRules

2009,guide the conductofproceedings ofallactions forthe enforcementof

fundamentalrights.TherighttoapproachaCourttoenforcefundamentalrightsis

conferredbySection46(1)and(2)ofthe1999ConstitutionoftheFederalRepublicof

Nigeria(asamended).Section46(1)ofthe1999Constitutionprovidesthus:

“AnypersonwhoallegesthatanyoftheprovisionsofthisChapterhasbeen,is
beingorlikelytobecontravenedinanyStateinrelationtohim mayapplytoa
HighCourtinthatStateforredress.”

3.SOURCESOFFUNDAMENTALRIGHTSPROVISIONSINNIGERIA.

1.Fundamentalrightsno doubtcanbefoundinthe1999Constitutionofthe

1999P.31
2(1991)6NWLR(Pt.200)708at761.
3SeeOrder1FREPRules2009
4FemiFalana,FundamentalRightsEnforcementinNigeria2ndedLegaltextPublishingCompanyRivers
2010.P7
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FederalRepublicofNigeria,samehavingbeenincorporatedintothegrundnorm,

thefonsetorigoofourlawsinNigeria.TherightsarepreservedinChapterIVof

theCFRN 1999,comprisingof14Sections,spanningbetweenSections33-46.

WhileSections33-45containthesubstantiverightsparse,Section46makes

provision forthe rightto seek redress where the fundamentalrights as

enumeratedinSections33-45arecontravenedorlikelytobecontravened.

2.ThenextinthehierarchyoflawsinNigeriawhichprovidesforfundamentalrights

is the African Charteron Human and Peoples’Rights (Rectification and

Enforcement)ActCAP10LFN1990.TheACHPRwasmadeinBanjulonthe19th

dayofJanuary,1981.TheACHPRmadeprovisionsforhumanrightsandpeoples’

rightsinPart1oftheACHPR,comprising29Articles.TheActhassincebeen

ratifiedanddomesticatedinNigeria.

3.TheFundamentalRights(EnforcementProcedure)Rules2009,alsoknownasthe

FREPRules2009forshort,isaspecificpieceoflegislationwhichprovidesfor

theprocedurefortheenforcementoffundamentalrightscontainedinthe1999

ConstitutionoftheFederalRepublicofNigeriaandintheAfricanCharteron

HumanandPeoples’Rights.TheFREPRules,2009isanamendmentandan

upgrade ofthe FREP Rules 1979.The FundamentalRights (Enforcement

Procedure)Rules,2009createdaspecialprocedurebywhichanactioncanbe

broughttoenforcefundamentalrights,anditisitsprovisionsthatguideand

governtheconductofproceedingsofallactionstoenforcefundamentalrights.

4.WHOCANBRINGANACTIONFORTHEENFORCEMENTOFFUNDAMENTALRIGHTS.

Inordertoanswerthisquestion,recoursewillbemadetotheexplicitprovisionsof

Section46(1)oftheCFRN1999(asamended)andOrderIIRuleIoftheFREPRules,

2009,thus:

Section46(1)CFRN1999-“Anypersonwhoallegesthatanyoftheprovisionsof
thisChapterhasbeen,isbeingorlikelytobecontravenedinanyStateinrelation
tohim mayapplytoaHighCourtinthatStateforredress.”

OrderIIRuleIFREP Rules,2009-"Anypersonwhoallegesthatanyofthe
FundamentalRights provided forin the Constitution orAfrican Chapteron
Humanandpeoples'Rights(RatificationandEnforcement)Actandtowhichhe
isentitled,hasbeen,isbeingorislikelytobeinfringed,mayapplytotheCourtin
thestatewheretheinfringementoccursorislikelytooccur,forredress;…”

TheFREPRules2009nonethelessmadeextensiveprovisionswideningthescopeof
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personswhoshallhavethelocusstanditoinstituteactionsfortheenforcementof

fundamentalrightsundertheFREPRules,therebydelimitingandexpandingthescope

ofpossible applicants beyond the actualvictim ofthe human rightviolation or

infringement.A quicklookatparagraph 3(e)ofthePreambleto theFREP Rules

provides:

3.“TheoverridingobjectivesoftheseRulesareasfollows:

(e)TheCourtshallencourageandwelcomepublicinterestlitigationsinthe
humanrightsfieldandnohumanrightscasemaybedismissedorstruckoutfor
wantoflocusstandi.Inparticular,humanrightsactivists,advocates,orgroups
aswellasanynon-governmentalorganisations,mayinstitutehuman rights
applicationonbehalfofanypotentialapplicant.Inhumanrightslitigation,the
applicantmayincludeanyofthefollowing:

(i)Anyoneactinginhisowninterest;
(ii)Anyoneactingonbehalfofanotherperson;
(iii)Anyoneactingasamemberof,orintheinterestofagrouporclassof
persons;
(iv)Anyoneactinginthepublicinterest,and
(v)Associationactingintheinterestofitsmembersorotherindividualsor
groups.”

WhattheFREPRules2009,hasdonebyvirtueofitsPreamble,istoenlargethescopeof

personswhocaninstituteanactionfortheenforcementoffundamentalrights,to

includinghumanrightsactivists,advocates,orgroupsaswellasanynon-governmental

organisations,whomayinstitutehumanrightsapplicationonbehalfofanypotential

applicant.Thisgivesthescenariowheretheapplicantincourtisnottheonewhose

rightswereinfringedupon.UnliketheFREPRules2009,theFREPRules1979didnot

provideforthecapacityofbringinganapplicationinfurtheranceofpublicinterest

litigation.The1979Ruleswasrestrictiveinnature.

5.THEPROPRIETYOFMULTIPLEAPPLICANTSINAFUNDAMENTALRIGHTS

APPLICATION

Theaboveposerhasbeenacontroversialissueladenwithseveraldivergentand

opposingopinions.InIncorporatedTrusteeofDigitalRightLawyersInitiative&Orsv.

NIMC5UgochukwuAnthonyOgakwuJ.C.Aexpressedthus:

“TherehasbeenagoodnumberofconflictingdecisionsofthisCourtonthe
point,themostrecentdecisionswhichIwasabletofindbeingGovtofEnugu
Statev.Onya(2021)LPELR-52688(CA)deliveredbytheEnuguDivisionon28th

5(2021)LPELR-55623(CA)
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January,2021,which held thatjointapplicantscan bring an application to
enforcefundamentalrights.Aucontraire,inAEDC v.Akaliro(2021)LPELR -
54212(CA)whichwasdeliveredbytheMakurdiDivisionon31stMarch,2021,it
washeldthatanapplicationbyjointapplicantswasincompetent…”

Owingtotheseconflictingdecisions,therehasarisen,twoschoolsofthought.One

groupsubscribestotheview thatfundamentalrightsapplicationcanbebroughtby

morethanoneapplicantinasingleaction,whiletheothersstronglyopposethisview.In

Nasiru&Anorv.EFCC&Ors6,Hon.JusticeHabeebAdewaleOlumuyiwaAbiruJ.C.A

statedthus:

“Asstatedintheleadjudgment,therearepresumablytwoschoolsofthoughtin
thisCourtontheissue.Thefirstschoolofthoughtpostulatesthatthelawand
rulesgoverningenforcementoffundamentalrightsdonotallowforthefilingofa
jointapplicationbytwoormoreapplicantsevenwheretheircomplaintsflow
from thesamecauseofactionandthatsuchajointapplicationisincompetent.
ThisisthedecisionofthisCourtinthecasesofKporharorv.Yedi(2017)LPELR-
42418 (CA),Udo v.Robson (2018)LPELR -45183 (CA),Finamedia Global
ServicesLtdv.Onwero(Nig.)Ltd(2020)LPELR-51149(CA),Abubakarv.Dauda
(2020)LPELR-51417(CA),ChiefofNavalStaff,Abujav.Archibong(2020)LPELR
-51845(CA)andAbujaElectricityDistributionCompanyPlcv.Akaliro(2021)
LPELR-54212.Thesecondschoolofthoughtmaintainsthatthelaw andthe
rulesgoverningenforcementoffundamentalrightsdoallow forthefilingofa
jointapplicationbytwoormoreapplicantswheretheircomplaintsflowfrom the
samecauseofactionandthatsuchajointapplicationiscompetent.Thisisthe
decisionoftheCourtinthecasesofUzoukwuv.EzeonuII(1991)6NWLR(Pt.
200)708at761,Ihejiobiv.Ihejiobi(2013)LPELR21957CA),Ubochiv.Ekpo
(2014)LPELR23523(CA),Orkaterv.Ekpo(2014)LPELR23525(CA),Maitagaran
v.Dankoli(2020)LPELR52025(CA)andGovernmentofEnuguStatev.Onya
(2021)LPELR52688(CA)”

Ashasbeenstatedelsewhereinthisarticle,thegenesisoftheproblem,thesubject

matterofthisessay,aroseasaresultoftheperception,interpretationandopinionof

lawyersandJudges,onthemeaningandeffectofthewords“anyperson”asusedin

Section46(1)oftheCFRN1999andequally,inOrderIIRuleIoftheFREPRules2009.

Onasideofthedivide,theviewhasbeenmaintainedthatthephrase“anyperson”and

theword“any”asusedinSection46(1)oftheCFRN1999andOrderIIRuleIofthe

FREPRules2009,aresuccinct,clearandunambiguous,toimplythatonlyoneperson

canbringanapplicationfortheenforcementoffundamentalrights.Thisviewhashad

judicialblessingsinthefollowingrecentcasesoftheCourtofAppealwhichwere

determinedbasedontheFREPRules2009,towit:COPKadunaStatePolicecommand

&Anorv.Dauda&Ors(2020)LPELR-51412(CA),Abubakarv.Dauda&Ors(2020)

6(2022)LPLER–56976(CA)
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LPELR-51417(CA),FinamediaGlobalServicesLtdv.Onwero(Nig)Ltd&Ors(2020)

51149,CivilianJTF&Orsv.Abdullahi&Ors(2020)LPELR– 51480(CA),Chiefof

NavalStaffAbuja& Orsv.Archibong& Anor(2020)LPELR – 51848(CA),Abuja

ElectricityDistributionCompanyPlc&Orsv.Akaliro&Ors(2021)LPELR–54212(CA),

EFCC v.EnergyPropertyDevelopmentLtd&Ors(2021)LPELR– 55068(CA)and

Nasiru&Anorv.EFCC&Ors(2022)LPLER–56976(CA)

InAbubakarv.Dauda&Orssuprathecourtheldthat:

“Thewords‘anyperson’clearlyrefersto‘anyoneperson’.Itwillbeextraneousto
importpluralityofpersonsintothatprovision.SeethecaseofKporharorv.Yedi
&OrsandArchibongUdov.EbangaUdoRobson&4OrswheretheCourtheldas
follows:‘...theadjectiveusedinbothprovisionsinqualifyingwhocanapplytoa
Courttoenforcearightis"any"whichdenotessingularanddoesnotadmit
pluralitiesinanyform…”’

Ontheflipsideofthedivide,theviewexpressedisthataninterpretationofthephrase

‘anyperson’andtheadjective‘any’thoughsingular,alsoadmitsofplurality.InINECv.

Olalekan&Ors7thecourtheldthus:

“BySection14oftheInterpretationAct,LawsoftheFederationofNigeria,2004,
providesinteraliathus:"Inanenactment-(a)...(b)wordsinthesingularinclude
thepluralandwordsinthepluralincludethesingular."…Iam oftheviewthatin
law theuseoftheword'anyperson’,eventhoughexpressedinthesingular,
admitsoftheplural,andthereforeadmitsofmorethanoneperson.Thus,ajoint
applicationbymorethanoneperson,asintheRespondents,isverycompetentin
lawandIsofirmlyhold…”

Havingstatedthefollowingabove,weshallproceedtoconsidertheratiosandlegal

arguments in supportofeach schools ofthoughtand also a review ofjudicial

authorities.

6.EXAMINATIONOFRATIOSANDLEGALARGUMENTSINSUPPORTOFEACH

SCHOOLOFTHOUGHT

Thefirstschoolofthoughtpostulatesthatthelawandrulesgoverningenforcementof

fundamentalrightsdonotallow forthefilingofajointapplicationbytwoormore

applicantsevenwheretheircomplaintsflowfrom thesamecauseofactionandthata

jointapplicationisincompetent.Thelocusclassicusofthisschoolofthoughtisthe

caseofKporharor&Anorv.Yedi&Ors8.Inaddition,thisschoolopinesthat,wheretwo

ormorepersonsbelievethatanyoftheirfundamentalrightshasbeeninfractedinthe

courseofthesamecauseofaction,thestartingpointforthem intheprocessof

7(2022)LPELR–56901(CA)
8(2017)LPELR–42418(CA)
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enforcingtherightsincourt,istofiletheirindividualorseparateapplications,the

hearingofwhichcanbesubsequentlyconsolidatedbythecourtinaccordancewith

OrderVIIRule3oftheRules.SeeCivilianJTF&Orsv.Abdullahi&Ors9 andNasiru&

Anorv.EFCC&Ors10

The second schoolofthoughtmaintains thatthe law and the rules governing

enforcementoffundamentalrightsdoallowforthefilingofajointapplicationbytwoor

moreapplicants,wheretheircomplaintsflowfrom thesamecauseofactionandthat

suchajointapplicationiscompetent.Tothem,thisviewaccordswiththespiritsofthe

preamble to the FREP Rules 2009,which encourages public spirited litigation in

enforcementfundamentalrights,having expanded the horizon oflocus standiin

fundamentalrightscases.

ThePreambletotheRulesenjoinstheCourttoconstantlyandconscientiouslyseekto

giveeffecttotheoverridingobjectivesoftherulesateverystageofhumanrightsaction,

especiallywheneveritexercisesanypowergiventoitbytherulesoranyotherand

wheneveritappliesorinterpretsanyrule.Andthefirstoverridingobjectivesaysthat

Constitution as wellas the African Chartershallbe expansively and purposely

interpretedandapplied,withaview toadvancingandrealizingtheactsandfreedom

containedinthem andaffordingtheprotectionintendedbythem.11

7.RATIOSANDLEGALARGUMENTS

i.)TheMeaningof“Any”and“AnyPerson”

a.InCOPKadunaStateCommand&Anorv.Dauda&Orssupra,thecourtrelyingon

Kporharorv.Yedi&OrsandArchibongUdov.EbangaUdoRobson&4Ors,heldas

follows:

“Thewords‘anyperson’means‘anyoneperson’inaclearEnglishgrammar.No
othermeaning can be imported into thatprovision to admitmultiplicityof
applicants...Theadjectiveusedinbothprovisionsinqualifyingwhocanapplyto
acourttoenforcearightis‘any’whichdenotessingularanddoesnotadmit
pluralitiesinanyform”

Subscribersofthefirstschoolofthoughtarguethattheuseofthewords‘every

individual’,‘everyperson’,‘anyperson’,and‘everycitizen’intheprovisionsofChapterIV

oftheConstitution,showsthattheprovisionsofChapterIVclearlycoversindividuals,

notgroups,oracollectionofindividuals.InR.T.F.T.C.I.N.v.Ikwechegh(2000)13NWLR

(Pt.683)pg1,itwasheldthat,whereanindividualfeelsthathisfundamentalrightsor

humanrightshavebeenviolated,heshouldtakeoutanactionpersonallyforthealleged

infraction,asrightsofonediffersfrom thecomplaintofanother.

9(2020)LPELR–51480(CA)
10(2022)LPELR-56976(CA)
11I.T.D.R.L.I&Orsv.NIMC(2021)LPELR–55623(CA);AllJaafariyyaDev.Association&Anorv.Govt.of
KanoState&Ors(2021)LPELR–57168(CA);Nasiru&Anorv.EFCC&Ors(2022)56970(CA)



THECONTROVERSYONTHEPROPRIETYOFMULTIPLEAPPLICANTSINANACTIONFORTHEENFORCEMENTOFFUNDAMENTAL
RIGHTS.BYEKENERAPHAELOBIESQ

pg.9

ThewordingsinChapterIVdidnotcontemplateanapplicationbeingfiledbyseveral

personsinone,andthatitwillbeextraneoustoimportpluralitiestotheprovisionsas

theenforcementofarightistobebroughtbyeachperson,individually.Seethecaseof

CivilianJTF&Orsv.Abdullahi&Orssupra,andAbubakarv.Dauda&Orssupra.Itis

alsocontendedthatthatthenecessityforresorttoSection14oftheInterpretationAct

forthepurposeofinterpretingtheword‘anyperson’inSection46(1)oftheConstitution

hasnotarisen,becausethewordisclearandunambiguousandthereforenotlikelyto

lenditselftoanyotherinterpretation12.

b.Ontheotherhand,subscribersofthesecondschoolofthoughtarguethatevenifthe

phrase“anyperson”asusedinSection46(1)ofthe1999ConstitutionandinOrderII

RuleIoftheFREPRules2009denotessingular,bytheprovisionsofSection14of

InterpretationAct,inconstruingenactments,wordsinthesingularincludethepluraland

wordsinthepluraltoincludethesingular13.

InUdehv.TheState(1999)LPELR-3292 (SC),ininterpretingSection215ofthe

CriminalProcedureAct,theSupremeCourtappliedSection14oftheInterpretationAct.

TheCourt,perHisLordshipIguh,J.S.C,heldatpages16-17,paras.F-A,asfollows:

“...Section14oftheInterpretationAct,Cap.192,LawsoftheFederationof
Nigeria,1990whichstipulatesasfollows"Inanenactment-(a)...(b)wordsin
thesingularincludethepluralandwordsinthepluralincludethesingular."Itis
thusclear,ontheapplicationofSection14(b)oftheInterpretationAct,thatno
violencecanbedonetotheprovisionsofSection215oftheCriminalProcedure
Actiftheword"persons"isreadintotheword"person"thereinused."

Furthermore,Hon.JusticeItaGeorgeMbabaJ.C.AinAllJaafariyyaDev.Association&

Anorv.GovtofKanoState14statedthus:

“However,itisan elementaryruleofstatutoryconstruction thatwherethe
singularisusedinastatuteitincludesthepluralandvice-versa.Thus,inthecase
ofPublicCitizen,Inc.VsMineta340F.3d39(2dCir.2003)whereastatute
providedfortheprovisionofwarningsystemsthatindicate"whenatireis
significantlyunderinflated",theUnitedStateCourtofAppeals,SecondCircuit,
heldthattheAct's‘atire’plainlymeantonetire,twotires,threetires,orallfour
tires,undertheelementaryruleofstatutoryconstructionthatthesingular(‘atire’)
includestheplural(‘tires’).ThisprincipleiscapturedinSection14(b)ofthe
InterpretationAct,1964whichreadsthat‘inanenactment,wordsinthesingular
includethepluralandwordsinthepluralincludethesingular.’BySection315of
the1999Constitution(asamended)theInterpretationActisanActofthe
NationalAssembly which has been incorporated by reference into the

12FinamediaGlobalServicesLtdv.Onwero(Nig)Ltd&Orssupra
13PerUgochukwuAnthonyOgakwuJCA,inITDRLIvNIMCsupra
14supra
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Constitution and Section 318(4)ofConstitution provides explicitlythatthe
‘InterpretationActshallapplyforthepurposeofinterpretingtheprovisionsof
thisConstitution.’”

In buttressing theaboveposition,itisfurtherargued thatforfundamentalrights

proceedings,thepreambletotheFundamentalRights(EnforcementProcedure)Rules,

2009whichistheRulesmadepursuanttoSection46(3)ofthe1999Constitution,had

takenintoconsiderationthisbasicrulesofinterpretationandhadprovidedinParagraph

3(e)ofthePreamble,urging thecourtto encourageand welcomepublicinterest

litigationsinthehumanrightsfieldandnohumanrightscasemaybedismissedor

struckoutforwantoflocusstandi.

ii.)EffectoftheProvisionsofthePreambletotheFREPRules,2009

a.Theproponentsofthesecondschoolofthoughtholdtheviewthatthepreambleto

theFREPRules2009isinstrumentalinunderstandingtheintendmentsoftheRules.

TheyexpresstheviewthatbytheFREPRules2009,thereisnorestrictiontothenumber

ofpersonswhocanfileafundamentalrightsaction,leaningontheliberalinterpretation

ofstatutes,inordertocuretherestrictivenatureandeffectoftheFREPRules,1979.It

istheirargumentthattheRuleshavewidenedthescopeofapplicantsinfundamental

rightssuitstoincludepublicinterestandpublicspiritedlitigations.

Theycanvasstheopinionthatthefocusofthecourtshouldtendtowardsliberalityas

introduced bythe FREP Rules 2009,so as to enable the courtadoptpurposive

interpretation ofthe Rules and advance the interestofjustice to the victims of

fundamentalrightviolationsinNigeria.Theaboveview wasexpressedbyMbabaand

Abiru,JJC.A,intheirdissentingjudgmentinAllJaafariyyaDev.Association&Anorv.

GovtofKanoState15supra,asfollows:

“ThePreambletotheRulesenjoinstheCourttoconstantlyandconscientiously
seektogiveeffecttotheoverridingobjectivesoftheRulesateverystageof
humanrightsaction,especiallywheneveritexercisesanypowergivenitbythe
Rulesoranyotherlawandwheneveritappliesorinterpretsanyrule.Andthefirst
overridingobjectivesaysthatConstitutionaswellastheAfricanChartershallbe
expansivelyandpurposelyinterpretedandapplied,withaviewtoadvancingand
realizingtherightsandfreedom containedinthem andaffordingtheprotection
intended by them.These statements enjoin the Courts notto allow a
conservativeapproachtointerpretationoftheConstitutionandoftheRulesand
peripheraltechnicalrules to defeatand/orimpede a person seeking the
enforcementofhis fundamentalrights -Enukeme vs Mazi(2014)LPELR-
23540(CA).”

15Supra.SeealsoGovt.ofEnuguState&Orsv.Akaliro&Ors(2021)LPELR–52688(CA)
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ThelearnedauthorofCasebookonHumanRightsLitigationinNigeriabyFrankAgbedo

atpage176,statedthereinthatbythenewrulesmadetoaddresstheproceduralpitfalls

associatedwiththe1979rules,Paragraph3ofthepreambletothenew rules,stated

theretonohumanrightscasemaybestruckoutforwantoflocusstandi.Thelearned

authorholdstheviewthatbythestatedrules,unfetteredaccesstoCourtwasgranted

toanypersonorgroupseekingjudicialinterventionfortheenforcementoffundamental

rightswhetherintheirpersonalcapacityorinanyofthecapacitiesenumeratedin

Paragraph3ofthePreambletotheRules.16Thisindeedhasdemonstratedthatpublic

spiritedlitigationinfundamentalrightsrelatedcasesisnowthenorm.

b.Ontheotherhand,theproponentsofthefirstschoolofthoughtarguethatpreamble

inastatuteismerelyapreambleanditswordingsdonotprevailovertheclearwordings

oftheoperativepartofthestatute.InChiefofNavalStaffAbuja&Orsv.Archibong&

Anor17,thecourtstatedasfollows:

“…Perhaps,itmaybenecessarytorestatethelegalpositionthatpreambledoes
notprevailovertheclearwordsusedintheoperativepartofanenactment.It
doesnotcontroltheplainwordsoftheenactment.Inogbonnav.A.G.,ImoState
(1992)LPELR-22871at25.NnamekaAgu,JSCsaid:-"Itisnecessarytonote
thatapreambletoanenactmentisasitwereitspreferenceorintroductionthe
purposeofwhichistoportraytheinterestoftheframersandthemischiefthey
setouttoremedy.Itmaysometimesserveasakeytoopentheunderstandingof
the enactment." The preamble to the FundamentalRights (Enforcement
Procedure)Rules 2009;cannotoverride the plain words used in both the
Constitutionandtheextantrules...”

iii.)Consolidation;SameTransaction,Grievance,NatureandContentofthe

Infringement.

Ontheissueofconsolidation,bothschoolsofthoughtagreethatconsolidationof

actionsispermittedbytheFREPRules2009,byvirtueofOrderVII,whichprovidesfor

theconsolidationofseveralapplicationrelatingtothesameinfringement.Itisalso

agreedthatforconsolidationofseveralactions,therightsinfringedintheapplications

soughttobeconsolidatedmusthavearisenfrom thesamematterandonthesame

grounds.Theallegedbreachmustbeofthesamenatureanddegreeandequallyand

evenlyviolated.

a.Theproponentsofthefirstschoolofthoughtfurthercommentingontheissueof

consolidation express the view thatboth the FREP Rules 2009 and the 1999

Constitution do notgiveroom fora group ofpersons(applicants)to filea sole

applicationinanyfundamentalrightsenforcementproceeding.Itisawrongjoinderof

16NationalSecurityAdviser&AnorvTabe&Ors(2022)LPELR–57209(CA)pg5
17Supra;SeealsoGovt.ofEnuguState&Orsv.Akaliro&Orssupra
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actionandincompetentfordifferentindividualstojoininoneactiontoenforcedifferent

causesofactionundertheFundamentalRights(EnforcementProcedure)Rules,or

wheretheinfractionofrightsdiffersincontentanddegreefrom oneapplicanttothe

other.

InAbujaElectricityDistributionCompanyPlc&Orsv.Akaliro&Ors18,12Appellants'as

ApplicantsatthetrialCourtinstituted anactionagainsttheRespondentsforthe

enforcementoftheirfundamentalhumanrightsallegedlybreachedbytheRespondents.

TheAppellantsclaimedthattheNigerianArmyformationat177GuardsBattalion

incurredoutstandingelectricitybillstothesum ofN604,701,853.60(Sixhundredand

fourmillion,sevenhundredandonethousand,eighthundredandfifty-threenaira,sixty

kobo).Thatdespiteseveraldemandletters,theRespondentsrefused/neglectedtopay

theiroutstandingelectricitybills.TheAppellantsfinallyissuedadisconnectionnotice

andeventuallydisconnectedtheNigerianArmyformationat177Guardsbattalionfrom

electricitysupply.Subsequently,militarypersonnelfrom 177GuardsBrigadeBattalion

invadedandraidedthe1stAppellant'soffice,infringedonthefundamentalrightsofthe

AppellantsandthereafterforcedtheAppellantstoreconnectelectricitysupplytothe

Barracks.Theapplicationwasdismissedbythetrialcourt.dissatisfied,theAppellants

appealed

TheCourtofAppealindismissingtheappealheldthatthejointapplicationofthe12

Appellantsasapplicantswasincompetent.HonJusticeYargataByenchitNimpar,J.C.A

inhisconcurringjudgmentstated:

“…theallegedbreachwasnotequallyorevenlyviolatedandthereforeaftera
findingthatthebreachwasestablished,how wouldtheCourtappropriatethe
reliefsandcompensationforpossibleenforcementbyeachapplicant,sincethe
breachisnotofthesamenatureanddegree?Here,the5thAppellantallegedshe
wasforcedtoexposeherbreastinpublic,thatobviouslyisanallegationof
inhumananddegradingtreatmentforawomananditcannotrelatetothemale
appellants.Therefore,howwouldtheCourtdoasurgicaloperationorseparation
whileconsideringtheclaim..."

Thefirstschoolofthoughtsuggeststhat,wherethecauseofactionarosefrom the

sametransaction,samematterandgrounds,insteadoffilingjointapplications,the

applicantsshouldratherfileseparateapplicationsandthereaftersoughtforandobtain

anorderforconsolidation.19

b.Ontheotherhand,theapproachofthecourtsontheproprietyorotherwiseof

bringinganactionbytwoormoreapplicantsinafundamentalrightclaim,hasgenerally

beentogiveventtotheintendmentoftheFREPRules2009,totheeffectthatseveral

18(2021)LPELR-54212(CA)
19SeegenerallyCivilianJTF&Orsv.Abdullahi&Orssupra,FinamediaGlobalServicesLtdv.Onwero(Nig)
Ltd&Orssupra.SeealsotheleadjudgmentinthecaseofNasiru&Anorv.EFCCsupra.



THECONTROVERSYONTHEPROPRIETYOFMULTIPLEAPPLICANTSINANACTIONFORTHEENFORCEMENTOFFUNDAMENTAL
RIGHTS.BYEKENERAPHAELOBIESQ

pg.13

personsmayinstitutefundamentalrightsproceedingsprovidedthatthebasisofthe

complaintsarosefrom thesamecauseofaction.Wheretheapplicantshaveacommon

grievanceand commoninterestand itisonthesamefactualsituationthatthey

predicatetheeviscerationoftheirfundamentalrights,theycanbringajointapplication

forredress.20

InGovtofEnuguState&Orsv.Onya&Orssupra,thefactsofthecaseshowsthatthe

34Respondents(Applicants)wereallocatedspacesorplots,tobuildstallsorstoresat

whatbecameENSEPAMiniShops,attheMurtalaMohammedPark,WorksRoad,Enugu,

bytheEnuguStateEnvironmentalProtectionAgency(ENSEPA),anAgencyofthe

GovernmentofEnuguState;theAppellants(1stand2nd)hadofferedthesaidspacesto

Respondents,throughtheirsaidAgent(ENSEPA)andRespondentswereallocatedthe

said stall/shops.Respondentshad been given/shown thesiteplan and prototype

drawingoftheproposedminishops,aspreparedbyENSEPAandforwardedtoEnugu

NorthTownPlanningAuthority,whichgrantedtheapprovalin1997,withtheprototype

plan/drawing,withareaofplot28861.6m2.The2ndAppellanthadinheritedENSEPA

andthe4thAppellantwascarvedoutfrom the2ndAppellant.TheAppellantslater

demolished the stalls/shops builtby Respondents,and which the Respondents

occupied.

InanactionforbreachofFundamentalrightsguaranteedunderSection43and44of

the1999Constitution,theHighCourtfoundAppellantsliableforbreachofRespondents

FundamentalRights.Dissatisfied,theAppellantsappealedtotheCourtofAppeal.Inthe

leadjudgement,myLordItaGeorgeMbabaJCA,commentedthus:

"...IalsothinktheAppellantswereinerrortosaythatthe34Applicantswere
wrongtobringthissuittogether,allegingmisjoinderofparties.Partiesarerather
alwaysencouragedtocometogetherwhentheyhaveacommoninterestor
grievance,seekingredressinCourt.Ithinktheprinciplerelatingtorepresentative
actionalsogovernsasuitbytwoormoreapplicantsinaFundamentalRights
action,oncetheircommongrievanceandcommoninterestoriginatedfrom the
samefactualsituation,likeinthiscase,wherethe34Applicants(Respondents)
wereallocatedstallsorspacestobuildshopsatthepark;theyestablishedan
association,togetherandheldtheirinteresttogetherandthecauseofaction
(demolitionoftheirstores)alsohappenedatthesametime,attheinstanceof
theAppellants,throwingthem (Respondents)intocommongrievanceandthey
hadcommoninterestinthesuit.Idonotthereforethinktheinterestofjusticein
afundamentalrightsactioncanbedefeatedortruncatedbyallegation,onappeal,
thattheApplicants,whohadacommoninterestand/or
commongrievanceintheviolationoftheirfundamentalrights,broughtajoint

20SeegenerallyOlumideBablolavAGF(2018)LPELR43808(CA),GovtofEnuguState&Orsv.Onya&
Orssupra,I.T.D.R.L.I&OrsvNIMCsupra,NationalSecurityAdviser&Anorv.Tabe&OrssupraandEjehv.
Ali&Ors(2022)LPELR–57593(CA)
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action,notseparateactions.Suchholdingwouldcompletelynegatetheessence
andpurposeofthe2009FundamentalRights(EnforcementProcedure)Rules,in
myopinion.”

iv.)RecoursetotheCivilProcedureRulesofCourtwherethereisLacunainthe

FREPRules2009.

OrderXVRule4oftheFREPRules2009provides:

“WhereinthecourseofanyHumanRightsproceedings,anysituationarisesfor
whichthereisorappearstobenoadequateprovisionintheseRules,theCivil
ProcedureRulesoftheCourtforthetimebeinginforceshallapply.”

a.Theadherentsofthesecondschoolofthoughtrelyingonthisprovision,have

resortedtotheprovisionsoftheHighCourtCivilProcedureRulesinpermittingthe

joinderofpersonsinasinglesuitandfurthertoholdthatanactionfiledbytwoormore

applicantsinasinglesuitfortheenforcementoftheirfundamentalrightsiscompetent.

InthecaseofMaitagaran&Anorv.Dankoli&Anor,21thecourtheld:

“There is no express provision in the FundamentalRights (Enforcement
Procedure)Rules2009permittingorforbiddingsuchjoinderofcausesofaction.
OrderXV Rule 4 ofthe Rules provides thatwhere in the course ofany
FundamentalRightsproceedings,anysituation arisesforwhich thereisor
appearstobenoadequateprovisionintheRules,theCivilProcedureRulesofthe
Courtforthetimebeinginforceshallapply.ThelowerCourthereistheFederal
HighCourt.Now,Order9Rule1oftheFederalHighCourt(CivilProcedure)Rules
2009providesthat"Allpersonsmaybejoinedinoneactionasplaintiffsinwhom
anyrighttoreliefisallegedtoexistwhetherjointlyorseverallyandjudgmentmay
begivenforsuchplaintiffsasmaybefoundtobeentitledtoreliefandforsuch
reliefasheortheymaybeentitledtowithoutanyamendment."TheCourtshave
interpretedthisprovisionaspermittingpersonswhohaverightsarisingfrom one
commoncausetofileajointactionasco-claimantstoventilatetherights-
AbdulRaheem v.Oduleye(2019)LPELR48892(SC)”

Dovetailingfrom theabovepositionofthelaw,ithasbeenheldthatajointactionfiled

bymorethanonepersontoventilatethebreachofthesefundamentalrightsarising

from oneandsameactionofadefendantordefendantsiscompetent.

b.Contrarytotheabove,thefirstschoolofthoughtholdstheview thattheneedfor

recoursetotheHighCourtCivilProcedureRulesisnotnecessary,theyassertthatthe

FREPRulesissufficientandhasmadeunambiguousprovisionswhichclearlynegated

thecompetenceoffilingsingleapplicationbymorethanoneapplicant.

21(2020)LPELR–52025(CA)
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Theyarguethatactionsfortheenforcementoffundamentalrightsofcitizensofthis

countryalthougharecivilactions,theyarenonethelesssuigeneris,peculiarandina

uniqueclassoftheirown.Hence,suchactionsaregovernednotbythegeneralCivil

ProcedureRulesofCourtbutbythespecialanduniquerulesofprocedurespecifically

laiddownundertheFundamentalRights(EnforcementProcedure)Rules2009.The

FREPRulesarerulesofgeneralapplicationinallthethirty-sixStatesofNigeriaand

FederalCapitalTerritory.Theremustthereforebestrictcompliancewiththeprovisions

oftheRulesandrecourseshouldnotbehadtoanyotherRulesofCourtwhenitcomes

totheenforcementofanyofthefundamentalrightsundertheConstitution22.

Itisinlinewiththeabovethattheproponentsofthefirstschoolofthoughtstatethat

thedecisionsreachedbytheCourtofAppealinMaitagaranv.DankolisupraandGovt.

ofEnuguStateofNig.v.Onyasupra,supportingthefilingofjointapplication,werenot

hinged on the provisions ofthe enabling law,thatis,the FundamentalRights

(EnforcementProcedure)RulesbutontherulesoftheHighCourts.23

v.)DoctrineofJudicialPrecedent

TheprovisionsoftheFREPRules1979andFREPRules2009arenotthesameandtheir

provisionsaremiles-yearsawayfrom eachother.Therearemajorandfar-reaching

differencesbetweenthem.The1979ruleshadtobeamendedtoremoveanumberof

bottlenecksinthewayoflitigants;oneofwhichisthefilingofjointapplications.The

2009Rulesaremuchmorepermissiveandexpansiveandallowmoreclassesofpeople

tofileapplicationsforenforcementoffundamentalrights.

Thelawistritethatstatutoryprovisionshavetheforceoflawwhentheyareoperative

anduntiltheyareabrogated,repealedoramended,theyremaininforce.Withthe

comingoftheFREPRules2009,FREPRules1979wasabrogatedandceasedtobe

applicable.24 Whatthismeansisthatcasesdecidedupontheoldrulesshalltothe

extentoftheirinconsistencywiththenew/extantrules,bebadauthorityorbadlawin

thelightofthenewlegislation.Inaddition,whereanissueinasuitisdeterminedbased

ontheprovisionsofalawandthesaidlawislateronamendedorrepealed,butthesaid

provisionsaresimilarorinparimaterialwiththatofthenewstatute,thecase/decision

canstillberelieduponasanauthorityonthatpoint/issueandthusremainsgoodlaw

andauthority25.Butonanypointwheretheoldandrepealedlawdiffersfrom theextant

legislation,anydecisionreachonthatpointrelyingontheoldlegislationceasestobe

authoritywithregardstothatissueinrespectofthenewlegislation.

22SeeleadjudgementinNasiru&Anorv.EFCC&Orssupra;CivilianJTF&Orsv.Abdullahi&Orssupra.
23Nasiru&Anorv.EFCC&Ors
24OrderXVRule1FREPRules2009
25InINECv.LP&Ors(2023)LPELR60206(CA),thecourtheldthus:“Anearlierdecisionofasuperior
courtwillonlybindthecourtandsubordinatecourtsinasubsequentcaseonlyifthefactsandthelaw
whichinformedtheearlierdecisionarethesameorsimilarinthosesubsequentcase”.
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ThecaseofR.T.F.T.C.I.N.v.IkwecheighsupraandOkechukwuv.Etukokwuwere

decidedin2000and1998respectivelyandonthebasistheFREPRules1979.Thecase

ofKporharor&Anorv.Yedi&Orswasinstitutedin2005undertheFREPRules1979

andwasdecidedbytheCourtofAppealin2017.AreadthroughthecaseofKporharor

&Anorv.Yedi&Orssuprarevealsthatthedecisionofthecourtwasbasedonthe

earlier cases of R.T.F.T.C.I.N.and Okechukwu,applying FREP Rules 1979 to

discountenancejointapplicantsinafundamentalrightssuit.ThecaseofUdov.Robson

&Orssuprawasinstitutedin2011andundertheFREPRules2009,however,thecourt

followedthedecisioninKporharorv.Yediandthusreachedtheverdictthatjoint

applicationbytwoormoreapplicantswasincompetent.

Itissettledlawthatajudicialdecisioncannotberelieduponasaprecedentwhenthe

legislation,thebasisforthedecision,isdifferentfrom thatapplicableinthesubsequent

case.26 ItisonthisbasisthatitissubmittedwithrespectthatthecaseofUdov.

Robsonwasreachedperincuriam,becausetheCourtofAppealinthatcasearrivedat

itsdecisionrelyingonKporharorv.Yedi,RTFTCIN v.IkwecheghandOkechukwuv.

Etukokwu,whichwerealldecidedonthebasisofthe1979FREPRules.

Itistritelaw thatbythedoctrineofstaredecisis,theCourtofAppealisboundbyits

previousdecisionsonsimilarmattersinsimilarcircumstances27.InAbachavsAttorney

General,Federation28,theSupremeCourtopinedthat:"Theprincipleofstaredecisis

postulatesthatapointorprincipleoflawonceofficiallyandauthoritativelydecidedor

settledbythesameCourtshouldnolongerbeopentoexaminationornewrulingbythe

sameCourtorbythoseCourtsorTribunalsboundbyitsdecision,unlessthedecisionis

showntobeperincuriam orforsomeotherexceptionalreasons."Inlegaljurisprudence,

thenecessaryconsequenceofaCourtreachingadecisioninignoranceofbinding

judicialprecedents,wherethatdecisiongoesagainstthepositionoflawasestablished

bythoseprecedents,isthatthedecisionwillbeclassifiedashavingbeenreachedper

incuriam.

Adecisioncanonlybesaidtobeperincuriam ifitispossibletopointtoastepinthe

reasoningandshowthatitwasfaultybecauseofafailuretomentionastatute,arule

havingstatutoryeffectoranauthoritativecasewhichmighthavemadethedecision

differentfrom whatitwas.29ThedecisionsoftheCourtofAppealthatwereavailablefor

useasjudicialprecedenttotheCourtinUdov.Robsonsuprawerethecasesoflhejiobi

v.Ihejiobisupra,Ubochiv.EkposupraandOrkaterv.Ekposupradecidedin2013and

2014respectively,beingcasesdecidedbasedontheprovisionsoftheFundamental

Rights (EnforcementProcedure)Rules 2009,and which upheld the proprietyand

26Clementv.Iwuanyawu(1989)3NWLR(Pt.107)39,Ugwuanyiv.NICONInsurancePlc(2013)11NWLR

(Pt.1366)546.
27

SeegenerallyAmaechiv.INEC(2008)LPELR–446(SC)NationalInlandWaterwaysAuthorityv.Shell

Petroleum DevelopmentColtd(2020)16NWLR(Pt.1749)160
28(2021)10NWLR(Pt.1783)129
29Statev.Ali(2020)18NWLR(Pt.1755)69at103B-F
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competenceofjointapplicationsfortheenforcementoffundamentalrights.TheCourt

inUdov.Robsonbytheprincipleofstaredecisisoughttohaveappliedtheratioofthe

courtinthecaseofIhejiobiv.Ihejiobi,Ubochiv.EkpoandOrkaterv.Ekpo,butmadeno

referencestothem.

Itistritelaw thatajudgmentreachedperincuriam bytheCourtofAppealhasno

bindingeffectontheCourtandshouldnotbefollowedbytheCourtinsubsequent

decisions.30Therefore,thedecisioninUdov.Robsonsupraisnotaviabledecisionthat

shouldhavebeenfollowedbyanypaneloftheCourtofAppeal.Thiscontaminatesand

rendersthedecisionsinFinamediaGlobalServicesLtdv.Onwero(Nig)Ltdsupra,

Abubakarv.Daudasupra,ChiefofNavalStaff,Abujav.Archibongsupra,andAbuja

ElectricityDistributionCompanyPlcv.Akalirosupra,whichfollowedthejudgmentin

Udov.Robsonsupra,asjudgmentsalsoreachedperincuriam.

vi.)TheSupremeCourt’spositionontheProprietyofJointApplicantsin

FundamentalRightsEnforcementSuits.

a.Arguments seconding the second schoolofthoughthave maintained thatthe

Supreme Court had endorsed,affirmed and countenanced joint applicants in

fundamentalrightscasesintherecentcaseofDiamondBankPlcv.Opara&2Ors31

andFBNPlc&4Orsv.A.GFederation32.Theabovementionedcasesarefundamental

rightsuitsinstitutedbymultipleapplicants.OnappealtotheSupremeCourt,theapex

courtfoundinfavouroftheapplicantsandevenmadeordersinfavouroftheapplicants.

Itisonthisnotethattheproponentsofthesecondschoolofthoughtopinethatthe

SupremeCourthadtacitlyinitsrecentdecisionscountenancedjointapplicationsin

fundamentalrightscases.ThecourtinI.T.D.R.L.I.v.NIMCsupraopinedthus:

“InDiamondBankPlcv.Opara&2Ors(2018)LPELR-43907(SC),whichisan
appealanappealarisingfrom afundamentalrightsjointapplicationinitiatedat
theFederalHighCourt,PortHarcourt,theSupremeCourtupheldthejudgmentof
thisCourtwhichgrantedtheprayeroftheApplicants.AlsoinFBNPlc&4Orsv
AG Federation (2018)7 NWLR (Pt.1617)121,the ApexCourtupheld the
judgmentofthisCourtinjointapplicationby5applicantsforenforcementof
fundamentalrightsandevenawardedcompensationtothe5th Applicantwhich
thisCourtomittedtoaward.”

b.Ontheotherhand,itisarguedinsupportofthefirstschoolofthoughtthatcontrary

totheperceivedendorsementoftheSupremeCourtaschampionedbythearguments

ofthesecondschoolofthoughtproponents,theissueofjointapplicationwasneither

raisednorconsideredbytheSupremeCourtinthosecases.Eventhoughthecases

30Emeribev.Opara(2021)2NWLR(Pt.1760)271
31(2018)LPELR–43907(SC)
32(2018)7NWLR(Pt.1617)121
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werefundamentalrightssuitsinstitutedbymultipleapplicants,thequestionofthe

competenceoftheactionwasneveraliveissueintheappealbeforetheSupremeCourt.

Itistritelawthatacaseisauthorityforthatwhichitdecides33.Itisforthisreasonthat

theyheldthatthecasescannotbeauthorityontheissueofthecompetenceofjoint

actioninfundamentalrightsenforcementproceedings.

ThesecondschoolofthoughtproponentsfurtherarguethateventhoughtheSupreme

Courtdidnotmakeapronouncementwhetherdirectlyorobliquely,withregards tothe

issueofthecompetenceoftheactionhavingbeenbroughtbyjointapplicants,howbeit,

aquestionastowhetherjointapplicantscanmaintainanactionfortheenforcementof

fundamentalrights,isaquestionwhichgoestothecompetenceoftheactionanda

fortiori,thecompetenceoftheCourttoentertaintheactionsinceitisacontentionthat

theactionwasnotinitiatedbydueprocessoflaw.So,byparityofreasoningor

analyticalreasoning,itappears thatthe Supreme Courtwould have made the

pronouncement,forgoodordersake,iftheactionwasincompetentonaccountof

having been initiated by a joint application,instead of proceeding to award

compensationinfavourofthejointapplicantsasitdidinthesaidcases.34

6.THECURRENTPOSITIONOFTHELAW.

Theparadigm shiftcamewiththeenactmentoftheFREPRules2009.Justashadbeen

earlierstatedinthisessay,therehasbeenconflictonwhethertwoormoreapplicants

canbringanactionfortheenforcementoftheirfundamentalrights.Thisconflict

persisteddespitethecomingintoeffectoftheFREP Rules2009togetherwithits

modifications and improvements overthe old FREP Rules 1979,in terms ofthe

expansionofthescopeofapplicants,theissueoflocusstandiandtheenjoinmentof

theCourtstoconstantlyandconscientiouslyseektogiveeffecttotheoverriding

objectivesoftheRulesateverystageofhumanrightsaction,especiallywheneverit

exercisesanypowergivenitbytheRulesoranyotherlaw andwheneveritappliesor

interpretsanyrule.ThefirstoverridingobjectivesaysthattheConstitutionaswellas

theAfricanChartershallbeexpansivelyandpurposelyinterpretedandapplied,witha

viewtoadvancingandrealizingtherightsandfreedom containedinthem,affordingthe

protectionintendedbythem.

In2020,majorityofthedecisionsoftheCourtofAppealopposedthefilingofjoint

applicationby2ormoreapplicants,withexceptiontothecaseofMaitagaranv.Dakoli.

Similarly,in2021,onlythecasesofGovt.ofEnugustatev.OnyaandI.T.F.R.L.Iv.NIMC

supportedthefilingofanapplicationby2ormoreapplicants.Opposingopinionwas

heldbythepanelofjusticesinthecaseofAllJaafariyyav.GovtofKanoState,withthe

majorityopinionperMbabaandAbiruJ.C.A,insupportofjointapplication,whilethe

33Anyakorahv.PDP(2022)LPELR56876pg1
34I.T.D.R.L.Iv.NIMCsuprapg8
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leadjudgmentdiffered.In2022,mostofthecasesdecidedinthefirsthalfoftheyearto

wit:INECv.Olalekan,Enakarherev.Oduduru,NationalSecurityAdviserv.Tabeand

Ejehv.Ali,wereinsupportofthefilingofanapplicationbymultipleapplicants.

Totheknowledgeofthewriter,thereisnorecentcaseoftheSupremeCourtonthe

issueofthecompetenceoftwoormoreapplicantsbringinganapplicationforthe

enforcementoftheirfundamentalrightsundertheFREPRules2009.Themostrecent

decisiononthisissue,totheknowledgeofthewriteristhecaseofEjehv.Ali(2022)

LPLER57593(CA)decidedon24thofMay,2023bytheAbujaDivisionoftheCourtof

Appeal,andthiscasesupportsthepointthattwoormoreapplicantscanbringan

applicationfortheenforcingoftheirfundamentalrights.

7.ADVANTAGES OFJOINT APPLICATIONS BY MULTIPLEAPPLICANTS FOR THE

ENFORCEMENTOFFUNDAMENTALRIGHTS.

BorrowingthestatementofthecourtonGovt.ofEnuguStatev.Onya&Orssupra,

partiesarealwaysencouragedtocometogether,eitherasindividualsorasagroup

and/orinrepresentativecapacity,whentheyhaveacommoninterestorgrievance,

seekingredressinCourt.Itwouldamounttomultiplicityofactionsandabuseofthe

Courtprocess,iftheparties(likethe34Applicants)whohaveidentifiedtheircommon

interestandgrievanceinthesuit,weretohavefiledseparateactions-34Applications,

againstthesameRespondent(s),inthesameCourt,seekingthesamereliefs,thereby

overwhelming and overburdening theCourt,and increasing thecostoflitigation,

imprudentuse/wasteofpreciousjudicialenergy,resources,costandtime.

Filingofanactionbytwoormorepersonsfortheenforcementoftheirfundamental

rightforthe alleged breach which emanated from the same grounds,matter,

transaction,withcommongrievanceandinterestwillcertainlyavoidmultiplicityof

actionsanditsattendanteffect.

8.THEWRITER’SOPINION.

Itismyhumbleview thattwoormoreapplicantscanbringanapplicationforthe

enforcementoftheirfundamentalrights.Isupporttheview expressedbythesecond

schoolofthoughtontheissueandheavilyrelyoftheexposition,soundandinformed

reasoning ofmyLordsHon.JusticeItaGeorgeMbabaand Hon.JusticeHabeeb

AdewaleOlumuyiwaAbiruJ.C.AinAllJaafariyyaDevelopmentAssociation&Anorv.

Govt.ofKanoState.

TheFREPRules2009hasdoneawaywiththebottlenecksandrestrictionsassociated

withtheFREPRule1979.TheFREPRules2009broughtinnovationsandimprovements

suchastheexpansionofthescoopofpersonswhocaninstituteanactionforthe

enforcementoffundamentalrighti.e.bybroadeningoflocusstandiinfundamental
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rightsenforcementsuits,thepurposiveapproachofthecourtsintheinterpretationand

applicationoftheRules,andtheoverridingobjectivesoftheRules.

Itismyrespectfullyview thattheCourtsshouldallow applicantswhofeelthattheir

fundamentalrighthave been infringed to approach the Courts in so faras the

infringementarosefrom thesametransactionandonthesamegrounds.Itshouldbe

thelegallyboundendutyofthetrialcourtstodecideiftheindividualapplicationof

severalpersonsareinrespectofthesamematter,onthesamegroundsandinvolving

thesameissue.TheCourtsshouldavoidstrikingoutanapplicationmerelybecauseon

thefaceofit,itisshownthattheapplicationisbroughtbymultipleapplicants,without

thecourthearingtheapplicationtodetermineiftheallegedinfringementarosefrom the

sametransaction.

Inasituationwheretheshopsoftwoormorepersonswereforcefullylockedup,

resultingtolossoflivelihoodandgoodwill,orwherethespaces/stallsallocatedto34

persons were unlawfullydemolished,orwhere in the investigation ofan alleged

financialrelatedcrimeagainstseveralsuspects,PostNoDebit(PND)orderwasplaced

onthesuspects’bankaccountswithoutavalidcourtorderorwheretheinfringement

complainedofistheunlawfuldetentionofseveralpersonsarrestedatthesametime,

placeandinthesamecircumstances,anddetainedbeyondtheconstitutional48hours,

withoutavalidcourtorder,etc.,inscenarioslikethesewheretherecommongrievance

arisingfrom thesamecauseofaction,thesamecircumstanceandmatter,thevictims

orapplicantscanandshouldinstituteajointapplicationfortheenforcementoftheir

fundamentalrights.

TheCourtsareenjoinednottoallow aconservativeapproachtointerpretationofthe

ConstitutionandoftheRulesandperipheraltechnicalrulestodefeatand/orimpedea

personseekingtheenforcementofhisfundamentalrights.35ThewaytheFundamental

Rights(EnforcementProcedure)Rules2009introducedliberalitymustbethefocusof

theCourttoenablethecourtsadoptpurposiveinterpretationoftherulesandadvance

theinterestofjusticetothevictimsoffundamentalrightviolationsinNigeria.

Finally,IalignedmyselfwiththestatementofHon.JusticeAbbaBelloMohammed,JCA

inI.T.D.R.L.I.&Orsv.NIMCasfollows:

“…nosetofcasesfosterpublicconfidenceinthejudiciaryasanadjudicatory
system ofredressthanfundamentalrightscases.Thisisprimarilybecausemost
humanrightsenforcementcasesarecomplaintsbyseemingly"weak"individual
membersofthepublicagainstapparently"powerful"stateactors.Forthisreason,
anarrow interpretationofSection46ofthe1999ConstitutionandtheFREP
Rules,2009whichrestrictsaccessinfundamentalrightsproceedingstoonly
individualswillundulyretardtheobjectiveofensuringthepromotionanddue

35Enukemev.Mazi(2014)LPELR–23540CA)
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observance by all,of the fundamentalhuman rights so constitutionally
guaranteed.”

9.CONCLUSIONANDRECOMMENDATION

TheFREPRules2009wastimelyandhasaidedintheexpansionofthefrontiersofthe

lawonfundamentalrightsenforcementinNigeria.Likewise,themostrecentdecisions

oftheCourtofAppealhavehelpedinmaintaining,observingandupholdingtheinterest

ofjusticeandinconscientiouslygivingeffecttotheoverridingobjectivesoftheseFREP

Rulesinfundamentalrightscases.Weanticipatethatinnodistanttime,theApexCourt

willhavetheopportunitytomakepronouncementonproprietyofjointapplicantsina

fundamentalrightenforcementsuitandquellorsoundanoteoffinalityontheissue,

thusputtingastoptothevacillatingstanceoftheCourtofAppealonthematter.

Meanwhile,inthemeantime,thedivisionsoftheCourtofAppealshouldensuretotake

cognizanceofdecisionsofotherdivisionsoftheCourtonasimilarissuetowhichthe

doctrineofstaredecisisapply,inordertoavoidconflictingdecisions.Thecourtsshould

ensuretoproperlyobserveandadheretothedoctrineofstaredecisisandfollow the

mostrecentcaseofEjehv.Ali&Orsinfundamentalrightsactionswherethequestion

ofthecompetenceofjointactionbymultipleapplicantsisinissue.

Inconclusion,itismyhumbleprayerthattheCourtofAppealshouldupholdtheview

whichsupportsjointapplicationbymultipleapplicants,wherethereisacommon

grievance/interestwhicharosefrom thesamefactualsituation,orwherethealleged

breachisofthesamenature,matterandfrom thesamegrounds.
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