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ABSTRACT:

TheNigeriancriminaljusticesystem hasfacedvariouschallengesovertheyears.These

challengeshavehindereditsefficiency,effectiveness,andtheoverallgoalofdelivering

justice.TherearenumerouscasesofprolongedtrialsinNigeria,oftenlastingseveral

years.Thisdelayisduetofactorssuchasfrequentadjournments,slowlegalprocesses,

andanoverburdenedcourtsystem.Thepopularmaxim "justicedelayedisjusticedenied"

issadlyandmanifestlyapplicableinmanycases.NotonlybutalsoNigerianprisonshave

consistentlybeenoverpopulated,withmanyinmatesawaitingtrialforextendedperiods.

Thisnotonlyviolatestherightsoftheinmatesbutalsoplacesahugestrainonthe

governmentresources.Theseandmanyotherreasonshavealertedandtriggeredthe

alarmingtoneof"TheBar"and"TheBench"totheapplicationofADRinourCriminal

JusticeSystem.However,manyscholarshavearguedontheunrealisticapplicationof

ADRinCriminalJusticeSystem exceptinsomecasesofsimpleoffenses.

ThispieceparticularlydwellsintotheextenttowhichADR isapplicableinNigerian

JusticeSystem throughtheexaminationofNigerianCriminalSystem,theNigeriaLegal

FrameworkonADR,thecommonformsofADR,ADRmechanism suitableforcriminal

cases,citedproblemsthathindertheapplicabilityofADRinthesaidcriminaljustice

system andfinallyprovidessomerecommendationstoimprovethephenomenon.

INTRODUTION

ADRisthehottestticketintownofcriminaljusticesystem asanoutcomeforthesearch

ofviablealternativemeansofresolvingdisputesamonglitigants.1 Thefourwallofthe

courtroom hasbecometiresomeandboringduetothedelaysinlitigationprocessesand

highcostoflitigation.Though,ithasbeenanoldplateintherealm ofcivillitigation.

Alternative Dispute Resolution (ADR),which includes methods like mediation and

arbitration,isindeedmorecommonlyassociatedwithcivilcasesforthefactthatADR

1ChukwunweikeAOgbuabor,EdithONwosu,EdwinObimmaEzike,"MainstreamingADRinNigeria’s

CriminalJusticeSystem"(2014)45(1)EuropeanJournalofSocialSciences,32-43.
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methodsaregenerallyconsensual,meaningallpartiesinvolvedmustagreetoparticipate.

Incivilcases,wherepartiesoftenhaveacontinuingrelationship(e.g.,businesspartners,

neighbors),theymaybemorewilling to engagein voluntarydiscussionsto find a

resolution.Unlikeincriminalcase,wheretherightofthegovernmentisalsoinfringed

uponandthegovernmentensurestorestorejusticeandnotonlytoinflictinjuryonan

offenderorto deterfrom reoccurrence ofthe reprehensible act.Some forms of

punishment,likerestorativejusticeprogrammes,seektomaketheoffenderaddressthe

harm they'vecausedand"makeitright"tothevictim andthecommunity.Thismight

involvecompensation,communityservice,ordirectreconciliationeffortswiththevictim.

JusticeOputa,arenownedNigerianjurist,saidinoneofhisfamousremarksrelatesto

thenatureofjustice,inwhichhemetaphoricallydescribesthedualfaceofjustice:

"Justiceisnotaone-waytraffic.Itisnotjusticefortheappellantonly.Justiceisnoteven

onlyatwo-waytraffic.Itisreallyathree-waytraffic-justicefortheappellantaccusedofa

heinouscrimeofmurder;justiceforthevictim,themurderedman-thedeceased,'whose

bloodiscryingtoheavenforvengeance'andfinallyjusticeforsocietyatlarge-the

societywhosesocialnormsandvalueshavebeendesecratedandbrokenbythecriminal

actoftheappellant."2

Hence,itisdeduciblethattherationalebehindlitigationincriminaljusticesystem isnot

onlytoinflictinjuryordeterthereoccurrenceofthedisgustingactbutalsotorestore

justicewhichADRcanpracticallysolve.

2GodwinJosiahV.TheState(1985)LLJR-SC
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WHATISADR?

AlternativeDisputeResolution,commonlyreferredtoasADR,isasetofpracticesand

techniquesaimedatresolvingdisputesoutsidethetraditionaljudicialprocess.Itoffers

analternativetotheoftentime-consumingandcostlycourtlitigationprocess.Black’s

Law DictionarydefinesADRas“aprocedureforsettlingadisputebymeansotherthan

litigation”.3ADR isgenerallyusedto describe"themethodsandproceduresusedto

resolvedisputeseitherasalternativestothetraditionaldisputesresolutionmechanism of

thecourtorinsomecasesassupplementarytosuchmechanism.’’4

TheprimaryreasonforadoptingADRmethodsistoprovideamoreefficient,quicker,and

oftenlessadversarialmeansofresolvingdisputes.ADR processestendtobemore

flexiblethanthetraditionalcourtsystem,allowingthepartiesinvolvedmorecontrolover

theprocessandtheoutcome.Inanutshell,ADRisvoluntary,timely,confidential,anditis

consensual.Unliketraditionalcourts,itaimstoproduceresolutionstailoredtotheunique

detailsofeachcase,focusingonproblem-solvinginsteadofdeliveringdecisionsthrough

aformaljudgmentprocess.5

AlternativeDisputeResolution(ADR)inNigeriaisanchoredonvariouslegislativeand

regulatoryframeworks,reflectingthecountry'scommitmenttoencouragingtheuseof

3BAGarnerBlack’sLawDictionaryNinthedition(UnitedStates:WestPublishingCo)91.

4OrojoJ.O,AjomoM.A,"LawandPracticeofArbitrationandConciliationinNigeria"(Mbeyi&AssociateNigeria

Limited,1999)Page4

5FelixAdewumi,"AlternativeDisputeResolution:AnantidotetoCourt

Congestion"http://www.nigeriavillagesquare.com/articles/felix-adewumi/alternative-dispute-resolution-adr-

anantidote-

to-court-congestion.Postedon12-04-2007,Accessedon22-09-2023.
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ADRasameansofreducinglitigationandfosteringquickerandlessconfrontational

methodsofdisputeresolution.

1.TheConstitutionoftheFederalRepublicofNigeria1999(asamended):

The Constitution emphasizes the powers ofthe courtto promote reconciliation,

arbitration,conciliation,orothermethodsofdisputeresolution.Section19(d)provides:

Theforeignpolicyobjectivesshallbe

respectforinternationallawandtreatyobligationsaswellastheseekingofsettlementof

internationaldisputesbynegotiation,mediation,conciliation,arbitrationandadjudication;

2.TheArbitrationandConciliationAct(ACA)CAPA18,LawsoftheFederationofNigeria

(LFN)20046:

Thisistheprimarylegislation governing arbitration in Nigeria.Itincorporatesthe

UNCITRALModelLawonInternationalCommercialArbitration.TheActcoversdomestic

andinternationalarbitrationproceedingsandoutlinestheproceduresforarbitration,

appointmentofarbitrators,andenforcementofarbitralawards.

3.TheLagosStateArbitrationLaw2009:

LagosState,beingacommercialhub,enactedthislaw toimproveandmodernizethe

existingfederalarbitrationframework,especiallyfordisputesarisingwithinthestate.

4.AdministrationofCriminalJusticeAct2015andEconomicandFinancialCrimes

6PartI–Arbitration–Sections1to36,PartII–Conciliation–Sections37to42,PartIII–InternationalCommercial

ArbitrationandConciliation–Sections43to55,PartIV–Miscellaneous–56to58,FirstSchedule–ArbitrationRules,

SecondSchedule–ConventionontheRecognitionandEnforcementofForeignArbitralAwards,June10,1958,Third

Schedule–ConciliationRules



THEAPPLICABILITYOFADRINOURCRIMINALJUSTICESYSTEM

ByADEBAYO,FaruqAdebayo

CommissionAct2004:

Thislaw incorporatesprovisionsonpleabargaining,whichisaform ofADRinthe

criminaljusticesystem.Section13ofEFCC,ACT,grantstheEconomicandFinancial

CrimesCommission(EFCC)thepowertonegotiatepleabargainswiththeaccused.

bargaining.

5.TheMulti-DoorCourthouse(MDC)Laws:

-SeveralNigerianstateshaveestablishedMulti-DoorCourthousesattachedtotheHigh

Courts.TheseMDCsofferarangeofADR serviceslikemediation,arbitration,and

conciliation.For example,the Lagos State Multi-Door Courthouse Law of 2007

establishessuchaninstitutioninLagosState.

6.Judicialguidelinesandcourtrules:

Nigeriancourts,atboththefederalandstatelevels,haveimplementedrulesand

practicedirectionsthatencourageormandatetheuseofADRmechanismsincertain

typesofcasesbeforeorduringlitigation.

7.TraditionalandCustomaryMechanisms:

CustomaryarbitrationandmediationhavebeenusedinNigeriaforcenturies,especially

inresolvingcommunalandlanddisputes.

ALTERNATIVEDISPUTERESOLUTIONMECHANISMS

ThereareseveralformsofADR,withthemostcommonbeing:

1.MEDIATION:Thisisavoluntaryprocesswhereaneutralthirdparty,knownasa

mediator,assiststhedisputingpartiesinreachingamutuallyacceptableagreement.The

mediatordoesnotmakedecisionsforthepartiesbuthelpsfacilitatecommunicationand

suggestspotentialsolutions.Forthisreason,mediationisoftencalled“turbocharged
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negotiation”asthemainobjectiveofthemediatorinthiscircumstanceistohelpfacilitate

negotiationsamongtheparties.7Mediationisparticularlyusefulindisputeswhereparties

haveanongoingrelationship,suchasinfamilyorbusinessmatters.

2.ARBITRATION:In arbitration,a neutralthird party,known asan arbitrator,hears

argumentsandevidencefrom bothsidesandthenmakesadecision(Award).Depending

ontheagreementbetweentheparties,thearbitrator'sdecisioncanbebindingornon-

binding.Arbitration is common in commercialdisputes,especially those involving

internationaltransactions.Ifitisbinding,thedecisionoftheArbitratorisfinalandthe

winningpartymayenforceitagainstthelosingparty.Ifthedecisionisnonbinding,the

Arbitrator'sdecisionisjustadvisoryinaidofsettlement.

3.CONCILIATION:Thisprocessissimilartomediationbutisoftenmoreformal.A

conciliatorwillmeetwiththedisputingpartiesseparately,understandtheirperspectives,

andthentrytobringthem togethertoforgearesolution.AccordingtoBlack’sLaw

Dictionary,itdefinesitasConciliationisasettlementofdisputeinanagreeablemanner

oraprocessinwhichaneutralpersonmeetswiththepartiestoadisputeandexplores

howthedisputemightberesolved.8

7
OmobamideleO.andAdekunbiI."AlternativeDisputeResolutionAndTheCriminalJudicialSystem:A

PossibleSynergyAsSalveToCourtCongestionIntheNigerianLegalSystem"(2013)(1)(10)ArabianJournal

ofBusinessandManagementReview(NigerianChapter)pg61

8BAGarner,(ed),Black’sLawDictionary(9thedn,Minnesota:WestPublishingCo,2009)p10
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4.NEGOTIATION:Thisisadirectdiscussionbetweenthepartiesinvolvedinthedispute,

aimingtoreachanagreement.Whilenegotiationdoesn'talwaysinvolveaneutralthird

party,sometimeshavingafacilitatorcanhelptheprocess.Sincetheaim ofnegotiationis

toreachaconsensusthatbothpartiesfindagreeable,theyhavetheflexibilitytomold

thatoutcometofittheirindividualrequirementsandpreferences.Essentially,negotiation

typicallygrantsfullautonomyto theparties,withoutanyinterferencefrom external

entities.

Inrecentyears,theuseofADRhasbeenontheriseglobally,withmanylegalsystems

nowencouragingorevenmandatingitsuseincertaintypesofdisputesbeforeresorting

tofull-blownlitigation.

THENIGERIANCRIMINALJUSTICESYSTEM

Thecriminaljusticesystem referstothestructuredsetofprocesses,institutions,and

entitiesthatsocietyusestorespondtoallegedviolationsofcriminallaw,from theinitial

investigationofanoffense,throughtheadjudicationprocess,totheeventualpunishment

andrehabilitationofoffenders.Itencompassesvariousstagesandinvolvesmultiple

actors,includinglaw enforcementagencies,prosecution,defenseattorneys,courts,and

correctionalinstitutions.Theprimarygoalsofthecriminaljusticesystem aretomaintain

publicorder,preventandcontrolcrime,andensurejusticeforvictimsandtheaccused.

Dambazaudefinesthecriminaljusticesystem aseitheranacademicdisciplineoralegal

process.9

9Dambazau,A.B(2007).CriminologyandCriminalJustice:Spectrum BooksLimitedIbadan.pp174.ISBN10:9780297324
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TheNigeriancriminaljusticesystem hasrootsintheEnglishcommonlaw,influenced

heavilybyitscolonialhistory.ItsmainsourcesincludetheConstitutionoftheFederal

RepublicofNigeria(1999),theCriminalCode,applicableprimarilyinthesouthernstates,

andthePenalCode,whichispredominantinthenorthernstates.Inadditiontothese,

variousenactmentsandactsfrom theNationalAssemblyalsoplayarole.

InsomeNorthernstates,ShariaLaw,anIslamiclegalsystem,hasbeenadopted.Whileit

addressescriminalmatters,itsapplicationhasbeenapointofcontentioninthecountry.

TheprimarylawenforcementagencyistheNigeriaPoliceForce(NPF),whichmanages

mostcriminalinvestigations.ItcollaborateswithspecializedagenciesliketheEconomic

andFinancialCrimesCommission(EFCC)forspecificcrimetypes,suchasfraud.

Thejudicialhierarchyincludes:

-Magistrates’Courts,whichdealwithminorcriminalmatters.

-HighCourts,foundineverystateandtheFederalCapitalTerritory,thathandlesevere

criminaloffenses.

-ShariaCourtsinstateswhereShariaLaw isadopted.ThesecourtsapplyIslamiclaw,

andtheirdecisionscanbeescalatedtoShariaCourtsofAppealand,subsequently,tothe

NigerianSupremeCourt.

-TheCourtofAppealistheintermediaryappellatecourt,reviewingdecisionsfrom High

CourtsandShariaCourtsofAppeal.TheSupremeCourtstandsatthetop,offeringthe

finalsayonalljudicialmatters.

Itisdeduciblefrom theabovethatthecriminaljusticesystem consistsofthreemain

parts:Legislative(thatcreatelaws)and Legislations;adjudication (thecourts);and
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correctionsandlaw enforcementagencies(jails,prisons,andpolice).10TheAttorney-

General'soffice,atbothStateandFederallevels,overseestheprosecutionofcriminal

cases,assistedbytheDirectorofPublicProsecutions(DPP).

Criminaltrials in Nigeria generally follow the adversarialsystem.The prosecution

presentsitscase,andthedefensecounters.Ajudgethendeterminesguilt.Anaccused

individualispresumedinnocentuntilprovenguilty,andtheprosecutionmustestablish

guilt"beyondareasonabledoubt."11TheNigerianConstitutionensuresrightsforthe

accused,includingtherighttoremainsilent12,therighttoafairtrial13,therighttolegal

representation14,therighttobeinformedofcharges15,andtherighttoaspeedytrial.16

TheNigeriancriminaljusticesystem faceschallengeslikesignificantcasebacklogs,

resultinginprolongedpre-trialdetentions,allegationsofpolicemisconduct,perceived

andrealcorruption,andinfrastructuraldeficits,leadingtooutdatedandcrowdedfacilities.

Reform effortshavebeenongoingtoaddressthesechallenges.Anotablestepforward

wastheintroductionandapplicationofADRintotheCriminalJusticeSystem.

THEAPPLICABILITYOFADRINOURCRIMINALJUSTICESYSTEM.

10
Walker,Samuel."OriginsoftheContemporaryCriminalJusticeParadigm:TheAmericanBarFoundation

Survey",(1953-1969)9(1),JusticeQuarterly.
11

ConstitutionoftheFederalRepublicofNigeria1999.Specifically,Section36(5)oftheConstitution

provides:"Everypersonwhoischargedwithacriminaloffenceshallbepresumedtobeinnocentuntilheis

provedguilty."

12Section35(2)oftheConstitutionstates:"Anypersonwhoisarrestedordetainedshallhavetherightto

remainsilentoravoidansweringanyquestionuntilafterconsultationwithalegalpractitioneroranyother

personofhisownchoice."

13 CFRN1999,Section36

14Ibid

15Ibid

16ibid
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TheConstitutionoftheFederalRepublicofNigeria(CFRN)1999(asamended)standsas

thefirstandprimarylegalframeworkguidingthedeliveryofjusticeinNigeria.Inanylegal

matter,be itcivilorcriminal,the Constitution holds paramountimportance as it

representsthehighestlaw ofthelandinNigeria.17Duetoitsoverridingauthorityand

supremacynature ofthe Constitution,allcriminalprocedures mustalign with the

constitutionalProvisions.More importantly,every constitutionalprovision regarding

fundamentalhumanrights18,particularlytherighttoafairhearing19,mustberigorously

followed.20

Theargumentsofsomescholarsfollowthistrendthattheprincipleoffairhearingcannot

bemanifestlydisplayedorevenestablishedwiththeapplicationofADR.Itisimportantto

beremindedthatthegeneralprinciplesoffairhearingarelyinginthemaxims;AUDI

ALTEREM PARTEM ANDNEMOJUDEXINCAUSASUAwhichmeanHEARBOTHPARTIES

ANDYOUCAN'TBEAJUDGEINYOUROWNCASErespectively.Thereisnogainsaying

thatbothprinciplescanbeachievedandexercisedjudiciouslywithoutanyprejudiceby

usingADRintheCriminalJusticeSystem.OneofthefundamentalprinciplesofADRis

that parties participate voluntarily.This ensures that parties are willing,active

contributorstotheresolutionprocess,ratherthanpassivesubjects.Andthisfulfilledthe

firstprincipleofAudiAlterem Partem.

17Seess1–3CFRN1999(asamended).

18Chapter4,CFRN1999(asamended).

19Section36,CFRN1999(asamended).

20
Mariam A.A,"StrengtheningtheCriminalJusticeSystem inNigeriathroughAlternativeDispute

Resolution"(2018)(5)(1)JournalofLawSocietyandDevelopment,15
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InmethodslikeArbitration,mediation,andconciliation,aneutralthirdpartyassistsinthe

resolutionwithoutimposingadecision.Theirroleistoensurethatbothpartieshavean

equalopportunitytopresenttheirside,ensuringfairnessthroughouttheprocess.This

hasequallypromotetheprincipleofNemoJudexInCausaSua.

Alternative Dispute Resolution (ADR)generally focuses on resolving disputes in a

collaborativeandamicablemanner,ratherthandeterminingguiltorinnocenceasinthe

adversarialsystem oflitigation.However,ADRcanstillimplicitlysupporttheprincipleof

presumptionofinnocenceinawaythatittypicallydon'tinvolveformalaccusationsakin

tocriminalcharges.Thefocusisonresolvingtheissueratherthanonlabelingoneparty

asguilty.AcoretenetofADRistheneutralityandimpartialityofthemediatororarbitrator.

Theydon'tstartwithanypresumptionsabouteitherpartyandapproachthematterwith

anopenmind.ThesehaveachievedthereasonbehindthePresumptionofInnocence

untilprovenotherwise.

AnotheradversaryargumentagainsttheapplicabilityofADR inOurCriminalJustice

System isthatmanymediatorsmightnothavespecificexpertiseindealingwithmatters

ofcriminalcases.GiventheprivatenatureoftheADRsystem,itisn'tcloselymonitored,

raising concerns aboutensuring due process.This lack ofoversightalso means

outcomesmightnotalwaysalignwiththebestinterestsofthevictim ormeetstandard

legalexpectations.21Whileit'struethatnotallmediatorsorArbitratorshavespecialized

trainingincriminalissues,manymediatorsandArbitratorsdopossesssuchexpertise,

especiallywhendealingwithsensitiveissues.It'simportanttoselectmediatorswiththe

21VerSteeghN,"Yes,noandmaybe:Informaldecisionmakingaboutdivorcemediationinthepresenceofdomestic

violence."(2003)9,William &MaryJournalofWomenandtheLaw,145.
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appropriatebackgroundforthematterathand.

Moreover,the argumentthatADR is unregulated is notentirelyaccurate.In many

jurisdictions,therearestandardsandguidelinesforADRprocesses,andmediatorsoften

followestablishedethicalguidelines.Moreover,theoutcomesofmediation,iftheyareto

bebinding,canbeincorporatedintoformallegalagreementsthatcanbeenforcedby

courts.

ItwasarguedthattheconfidentialityofADRleadstoperpetuationofcrime."Mediation

perpetuates this realm ofsecrecy and isolation from public scrutiny."22 While the

discussionsinmediationmightbeconfidential,theresultingagreementsorresolutions

canbemadepartofthepublicrecord,especiallyifthey'reformalizedthroughthecourt

system.IncaseswhereADRisusedinacriminalcontext,theemphasisisoftenon

rehabilitationandrestorativejustice.Confidentialitycanfosteranenvironmentwhere

offendersgenuinelyengageinrestitution,leadingtoreducedrecidivism.Confidentialityin

mediationencouragesfrankandopencommunication.Partiesaremorelikelytobe

honest,transparent,andcooperativeiftheyknowtheirstatementswon'tbeusedagainst

them inpublicforums.Bykeepingmattersconfidential,disputescanoftenberesolved

morequickly,reducingtheburdenonformaljusticesystemsandallowingthem tofocus

onmoreseverecrimes.

FORMSOFADRUSEDWITHINTHECRIMINALJUSTICESYSTEM

TheuseofAlternativeDisputeResolution(ADR)inthecriminaljusticesystem differs

from itsapplicationincivildisputes.WhileADRispredominantlyassociatedwithcivil

cases,certainformshavebeenadaptedtothecriminalcontexttoaddressspecifictypes

22Krieger,S.,"Thedangersofmediationindomesticviolencecases."(2002)(8),CardozoWomen’sLawJournal,235.
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ofoffensesandemphasizerehabilitation,restitution,andcommunityinvolvement.

1.RestorativeJustice:Thisisaprocesswheretheoffender,thevictim,andsometimes

othercommunitymemberscometogethertodiscusstheoffense,itsimpact,andwaysto

makeamends.Itsometimescalled"reparativejustice"23 Itemphasizesrepairingharm

andhealingrelationships.Itisbasedonthetheoryofjusticethatconsiderscrimeand

wrongdoing to bean offenceagainstan individualand communityratherthan the

state.24Restorativejusticethatfostersdialoguebetweenvictim andoffendershowsthe

highestratesofvictim satisfactionandoffenderaccountability.

2.Victim-OffenderMediation(VOM):Atrainedmediatorfacilitatesameetingbetweenthe

victim andtheoffender.Thisallowsfordialogue,understanding,andoftenthecreationof

a restitution plan.Thisform ofADR isused in the Pfizercase.In 2005,criminal

proceedingswerebroughtagainstPfizerfollowingitsillegaladministrationofTrovan,a

broadspectrum anti-biotic,onchildreninKanoStateduringanepidemic.Thedrughad

notundergonedueclinicaltrialsandresultedindeathsandseverehealthchallenges.The

matterwassettledthroughanout-of-courtsettlement.Pfizeragreedtopayamounts

rangingfrom $10000to$175,000tothe'studyparticipants’ortheirsurvivors.(ThisDay,

August24,2011,19).25

3.PleaBargaining:WhilemoreofalegalnegotiationthantypicalADR,pleabargaining

involvesnegotiationbetweenthedefenseandprosecutiontoreachanagreementon

23"ANewKindofCriminalJustice",Parade,25October2009,p.6

24PMarty,‘Personallizingcrime’,(2000)DisputeResolutionMagazine,pp8-11.

25ThisdayEditorial,(August24,2011),KanoPfizertestandCompensation,p.19.
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sentencingorcharges,avoidingafulltrial.Apleabargainisanagreementbetweena

prosecutorandacriminaldefendantinwhichthedefendantpleadsguiltytoalesser

chargeoroneofseveralcharges.Inreturn,theprosecutoroffersconcessions,typicallyin

theform ofareducedsentenceordismissalofothercharges.26 Theconceptofplea

bargainingwasintroducedintoNigerianlawwiththeenactmentoftheEFCCActin2004.

Theact,especiallysection13,grantstheEconomicandFinancialCrimesCommission

(EFCC)thepowertonegotiatepleabargainswiththeaccused.Thisnegotiationusually

involvestheaccusedagreeingtoreturnthestolenmoneyinexchangeforamorelenient

chargeorsentence.Theprocesscanoccurbeforethecaseisformallypresentedincourt.

Furthermore,the Administration ofCriminalJustice Actof2015 also incorporates

provisionsrelatedtopleabargaining.Section13(2)oftheEFCCActspecifiesthatifthe

accusedconsentstoreturntheill-gottenmoney,theCommissioncanthencompoundthe

chargesundertheAct.27 Ithasgained judicialrecognitionthroughdifferentjudicial

pronouncement.ThecasesOhiaerivAkabeze28,FRNvEmmanuelNwude&anor29,FRNv

CeciliaIbru30

4.DiversionProgrammes:Thesearealternativestotraditionalprosecution.Offenders,

oftenfirst-timeorlow-riskindividuals,aredivertedtocounseling,communityservice,or

26Garner,opcit,p1190.

27OSamuel,‘DevelopmentofPleaBargainintheAdministrationofCriminalJusticeinNigeriaarevolution,

VaccinationagainstpunishmentorMereExpediency’accessed25September2023.

28(1992)2NWLR(Pt221)P1at7Paras12.

29e(2006)2EFCSLR145.30

30 (FHC/L/297C/2009)
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educationalprograms.Successfulcompletion mightlead to reduced ordismissed

charges.

It'simportanttofranklynotethatwhileADRmethodscanbebeneficialincertaincriminal

contexts,theyarenotsuitableforalltypesofcrimes,especiallyseriousones.Theuse

andappropriatenessofADRinthecriminaljusticesystem oftendependonnatureofthe

crime,andtheneedsandwishesofthevictim.TheapplicationofADRcanindisputably

aptforthemarriageviolence,corruption,fraud,caseseventhecasesinvolvingbothcivil

andcriminalcaselikethe

REASONSFORNONAPPLICABILITYOFADRINSOMECRIMINALMATTERS.

LEGALLIMITATIONS:

TheviewthatADRisnotapplicabletocriminalcasesisbasedontheconceptsofoffense

compoundmentandconcealment,asprohibitedbysections127,128,and130ofthe

CriminalCode.

Section127oftheCriminalCodeprovidesthat"anypersonwhoasks,receives,orobtains,

oragreesorattemptstoreceiveorobtainanypropertyorbenefitofanykindforhimself

oranyotherpersonuponanyagreementorunderstandingthathewillcompoundor

concealafelony,orwillabstainfrom,discontinue,ordelayaprosecutionforafelony,or

willwithholdanyevidencethereof,isguiltyofanoffenceandifthefelonyissuchthata

personconvictedofitisliabletobesentencedtodeathorimprisonmentforlife,the

offenderisguiltyofafelony,andisliabletoimprisonmentforsevenyears.Inanyother

casetheoffenderisliabletoimprisonmentforthreeyears."Section128oftheCriminal

Codeprovideontheotherhand,providesthatanypersonwho,havingbrought,orunder

pretenceofbringinganactionagainstanotherpersonuponaPenalAct,laworstatutein
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ordertoobtainfrom him apenaltyforanyoffencecommittedorallegedtohavebeen

committedbyhim,compoundstheactionwithouttheorderorconsentofthecourtin

whichtheactionisbroughtoristobebrought,isguiltyofamisdemeanourandisliable

toimprisonmentforoneyear.Finally,section130oftheCriminalCodestipulatesthatany

personwho,havingarrestedanotheruponachargeofanoffence,willfullydelaystotake

him beforeacourttobedealtwithaccordingtolaw,isguiltyofamisdemeanourandis

liabletoimprisonmentfortwoyears.Flowingfrom theabove,itisdeduciblethatthe

handsofeitherofthelawenforcementagenciesandthequasijudicialbodieshavebeen

tied from theapplication ofcompounding which isalso oneoftheformsofADR

applicableforcriminalcases.Eventhoughtherearesomecrimeathatarecompounding

likethecasesofEFCC.Itisquiteunfortunatethatthoselegislativeframeworksthat

strictlyprovideforADRrestrictittoCivilcasesandbysuchit'sapplicationincriminal

casesisdifficultifnotimpossible.

LACKOFADEQUATEUNDERSTANDINGOFADR

Thelitigantsandnonlitigantshavemisconceptionandmisapprehensiononthemeaning

andapplicationofADRlevelledonthefirstchallengethatitisapplicabletoonlycivil

cases.ItimportanttoreeducateandreorientatethepeopleForthisreason,thereisa

need to revisitthe meaning and interpretation of the word Alternative Dispute

Resolution(ADR).Inageneralsense,theorientationaboutADRislimitedtomediation,

arbitration,conciliationandnegotiation.However,lookingbeyondthemyopicview and

etymologicalanalysisofeachwordsintheterm.OnewillconcludethatADRisbeyond

thefourmechanisms.

According to Merriam-WebsterItis "A forum ormeans forresolving disputes (as
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arbitrationorprivatejudging)thatexistsoutsidethestateorfederaljudicialsystem."

Black'sLaw Dictionarydefinesitas"Aprocedureforsettlingadisputebymeansother

thanlitigation,suchasarbitrationormediation."CambridgeDictionarysaysitis"Methods

ofhelpingpeopletoreachagreementswitheachotherwithoutgoingtocourt,usually

involving discussion and compromise."Collins Dictionary articulates thatADR are

"Methodsofresolvingdisputesotherthanbylegalproceedings."AmericanHeritage

Dictionaryconfirmsthat"Anyofvariousprocedures,asarbitrationormediation,for

resolvingdisputeswithoutresortingtolitigation."iscalledADR.BusinessDictionary.com

reaffirmsthatADRisa"Resolutionofadisputebyaneutralthirdpartyoutsidetheformal

courtsystem.Itisagenericterm thatreferstoameansofresolvingdisputesotherthan

bylitigation."

ThesedefinitionsallemphasizethecentralideaofADRasameansofresolvingdisputes

outsidethetraditionalcourtroom setting,thoughtheproceedingsmighttakedifferent

forms.WhileADRisoftenassociatedwiththefourprimarymechanisms— mediation,

arbitration,negotiation,andconciliation—itencompassesabroaderrangeofprocesses

andtechniquesthatallow partiestoresolveconflictswithoutlitigation.Thesemethods

prioritizecollaboration,confidentiality,andinmanycases,preservingtherelationship

betweenthedisputingparties.Bytheforegoing,peoplewillunderstandthatjusticecanbe

seenandmanifestlydonebyusingADRinsomecriminalcases.

FEAROFINJUSTICE

Lyingflatonthelackofadequateunderstanding,peoplearefearingtheadoptionofADR

intheircriminalmatters.Theythinkingfeeblyandnarrowlyonthemeaningandlimited

applicationofADR.Notconsideringandunwillingtoknowthatthereareothertechniques
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andquasijudicialprocessesbeingadoptedinordertoarriveatjustice.

ENFORCEABILITY:Theproblem ofnonenforceabilityofADRoutcomes,particularlyin

internationalsettingswherepartiesresideindifferentcountries.Theawardsforor

againstthepartiesarenotbindingonthem andthenthinkofthearbitralproceedingsto

bewasteofprecioustime.

CONFIDENTIALITYCONCERNS:Ithasbeenthevehementargumentofsomescholars

that the confidentiality of the ADR processes promote the re occurrence and

advancementofthereprehensibleactsinthesociety.Theyarguedthatthevictimization

andstigmatizationofacriminalcandeterhim from suchcrime.Whileconfidentialityin

ADRcanbeabenefitformany,itcanalsobeseenasadrawbackwhentransparencyis

essential,especiallyincaseswithpublicinterestimplications.

POWER IMBALANCES: ADR processes, especially mediation, rely on voluntary

cooperationbetweenparties.Ifonepartyhassignificantlymorepowerorresourcesthan

theother,itmightinfluencetheoutcomeunfairly.Powerimbalanceinthecontextof

AlternativeDisputeResolution(ADR)withinthecriminaljusticesystem isasignificant

concernforitscritics.TheyarguethatADR mayinadvertentlyfavormoredominant

parties,potentiallyunderminingfairnessandjusticefortheweakerpartyinvolved.31

RECOMMENDATIONS

InthetapestryofNigeria'scriminaljusticesystem,ADRdoesnotreplacetheexisting

threadsbutaddsnewpatterns,enhancingtheoveralldesign.Itisthenation'shopethat

31SBGoldbergetal,DisputeResolution:Negotiation,MediationandOtherProcesses(2ndedn,Boston,Toronto,

London:Little,BrownandCompany1992)p20.
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byweavingADRintothistapestry,thejusticesystem willbemorereflectiveofNigeria's

diverse,dynamic,andresilientspirit.Thus,thefollowingrecommendationsaremade:

1.StructuredIntegration:WhileADRholdspromise,itsintegrationshouldbesystematic

andnotsporadic.Aclearframework,delineatingthetypesofcrimessuitableforADR,

mustbeestablished.

2.Training and CapacityBuilding:Investin specialized training programs forlegal

professionalsandmediatorsfocusingonthenuancesofcriminaldisputesandtheethics

ofADR.

3.PublicAwareness:Embarkonnationwidecampaignstoeducatethecitizenryaboutthe

benefitsandlimitationsofADRincriminaljustice,demystifyingmisconceptions.

4.Legislative Revisions:It's time to review and possiblyamend the existing legal

frameworktoaccommodateandregulatetheexpandingroleofADR inthecriminal

justicesystem.

5.InfrastructureandResources:EstablishdedicatedcentersforADR acrossstates,

ensuringaccessibilityforall,regardlessofsocio-economicbackgrounds.

6.ContinuousReview:Likeallsystems,theapplicationofADRshouldbeunderconstant

scrutiny,adaptingandevolvingbasedonfeedback,outcomes,andglobalbestpractices.
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CONCLUSION:

Themajestyofjusticeisnotsolelyin itsstern faceofretribution butalso in its

compassionatearmsofreconciliation.TheapplicationofAlternativeDisputeResolution

(ADR)inNigeria'scriminaljusticesystem beautifullymirrorsthisduality.Asystem that

onceroaredwiththetraditionalgavelsoflitigationisnow punctuatedwiththequiet

dialoguesofmediation,arbitration,conciliationandsomeothertechniques.AsNigeria

stands atthis legalcrossroads,where the pastmeets the potential,itbecomes

imperativetodeliberateonthepathforward,ensuringthatthejourneyofjusticeisnot

justswiftbutalsojust.


