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ABSTRACT
This paper examines the role of trust deeds in corporate debt governance, with a particular focus on their implications for creditor protection and debtor obligations. Through a comparative analysis of the legal frameworks governing trust deeds in Nigeria, the United States, and the United Kingdom, the study highlights the strengths and weaknesses of each system in regulating trust deeds and ensuring effective debt governance. This research finds that while trust deeds are essential tools for managing credit risk and enforcing debt agreements, the Nigerian framework lacks the robust regulatory oversight and detailed covenants that characterize international standards. This gap potentially exposes creditors to higher risks and weakens enforceability of debtor obligations. The paper concludes by advocating for targeted reforms in Nigeria’s legal framework to enhance the effectiveness of trust deeds, drawing on best practices from more developed legal systems.
.
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                                                                    PART ONE

INTRODUCTION
1.1 Background to the Study

The trust deed, colloquially known as debenture trust deed or trust indenture, has become widely known in legal and economic circles as an instrument used to protect the rights and claims of debenture holders of the debt securities issued by a borrowing company. Often times, a company needs to generate funds to finance its projects or expand its operations. In order to avoid approaching financial institutions, the corporation may choose to generate a substantial amount of money by directly requesting contributions from the general public. This is done by issuing debenture stock[footnoteRef:1] as a kind of loan fund, thus making the investors buy the securities of the company and assume the role of lenders or debt holders. Because of the dispersed composition of the investors, a trustee is appointed on behalf of the debenture holders and the company will only interact with an appointed trustee[footnoteRef:2]. Consequently, the trustee executes the debenture trust deed with the company, which debenture holders rely on for protection of their advanced legal capital.[footnoteRef:3] [1:  ﻿Davies P. 2008, “Davies and Gower Principles of Modern Company Law” p. 1140 (Hereinafter “Principles of Modern Company Law”). See also s.738 C. A 2006 U.K.]  [2:  Indenture Trustees are typically financial institutions. See THOMSON FIANCIAL US CAPITAL MARKET REVIEW: TRUSTEES (FIRST QUARTER 2007) (Mar. 2006) available at http://www.thomson.com/financial/league_table/de/1Q2007/1Q07_DE_US_Trustee accessed July 26, 2024. ]  [3:  Bayless ﻿Manning, A concise text book on legal capital. (2nd edn. The Foundation Press, Inc. 1977). Discussing statutory legal capital schemes that regulate flow of assets to shareholders- “the legal apparatus built by common Law and statute around the concept of striking a partial accommodation of the conflict of interests between owners and creditors, p.l. [hereinafter MANNING]] 


Debenture holders have extensively used the contractual provisions in the trust deed as a protective shield in major conflicts with stockholders in leveraged buyouts[footnoteRef:4], bond defaults by corporate issuers in bankruptcies[footnoteRef:5], and defaults on junk bonds which are mostly publicly-issued bonds[footnoteRef:6]. Furthermore, the trust deed is an important component of debt governance, and is increasingly recognized as playing a critical role in the larger realm of corporate governance.[footnoteRef:7] Yet, despite the general enthusiasm with which the trust deed is regarded by private lenders and debenture holders alike, the trust instrument is by no means a “magic bullet” for creditor protection.  A key challenge resides in the perennial conflict of interest between debenture holders and stockholders of a company and the question of whether corporate managers owe a fiduciary duty to debenture holders beyond the express terms of their debt trust deeds. In particular, recent studies have demonstrated how the emergence of event risk transactions have altered the hitherto advantageous positions of debenture holders, which has adverse implications for debt governance and credit risk.[footnoteRef:8] This paper argues that while trust deeds are essential for enforcing debt obligations, their practical implications often depend on the clarity of their terms and effectiveness of the enforcement mechanisms available within the legal framework. This study will specifically draw examples from various jurisdictions, including Nigeria, and focus on the responsibilities of the trustees, and the utility of a trust deed to protect debenture holders' rights. Failure to adequately address these aspects can have severe consequences, including loss of confidence in the nation's debt capital market and detrimental effects on debenture holders. The first part of this paper for the purpose of subsequent analysis, will briefly explore the background of the trust deed. The second part of the paper offers a brief overview of the trust deed. The third part examines the implications of the trust deed on debt governance. A comparative analysis of the trust deed in Nigeria with what obtains in the United States and the United Kingdom will be examined in part four. Part five concludes by giving recommendations for reform. [4:  Kenneth Lehn & Annette Poulsen, “Contractual Resolution of Bondholder-Stockholder Conflicts in Leveraged Buyouts” (1991) Journal of Law and Economics Vol. XXXIV. pp. 645 – 674. Arguing that the evolution of event-risk covenants in bond contracts may have mitigated the need for bondholders to hedge their investment through convertible bonds and cross-ownership of firm’s bonds and stocks. ]  [5:  For example, the rating agency, Moody’s Investors Service in 2006 reported thirty-three defaults of the worst type – payment defaults (majorly bankruptcies) in the United States alone on nearly $7.8 billion of bonds by corporate issuers. See MOODY’S INVESTORS SERVICE, SPECIAL COMMENT: CORPORATE DEFAULT AND RECOVERY RATES, 1920 – 2006, at p.4 (Feb. 2007) available at http://www.moodys.com/cust/content/Content.ashx?source=StaticContent/Free%20Pages/Regulatory%20Affairs/Documents/default_and_recovery_rates_02_07.pdf(reporting on payment defaults, bankruptcies and distressed bond exchanges) accessed July 25, 2024.]  [6:  See Olivia Raimonde & Alicia Clanton, “Junk-Bond Market Gets Riskier With Erosion in Credit Quality” (February 20, 2024) available at https://www.bloomberg.com/news/articles/2024-02-20/junk-bond-market-is-getting-junkier-that-makes-it-riskier-too> accessed July 24, 2024.]  [7:  See Douglas G. Baird & Robert K. Rasmussen, “Private debt and the missing lever of corporate governance”, 154 U.PA.L.REV. 1209 (2006). (examining the role of private creditors in corporate governance).]  [8:  See Clifford Smith & Jerold Warner, “On Financial Contracting: An analysis of Bond Covenants”, 7 Journal of Financial Economics. 177 (1979).] 




﻿1.2       Research Objectives
The aims and objectives of this seminar paper are: 
1. Examining the relevance and justification of utilization of trust deeds in corporate lending; 
2. Examining the relationship between contractual covenants and legal frameworks and considering their role in mitigating credit risk under a trust deed;
3. Examining the existing legal provisions on trust deeds and the legal risks and challenges attendant to protecting creditors under existing law;
4. Proposing reform of the existing legal frameworks for the trust deed in Nigeria.

﻿1.3           Research Questions
The main research questions that this paper seeks to answer are as follows: 

1. How do trust deeds function in the context of corporate debt governance?

2. What is the legal framework governing trust deeds in Nigeria, and how does it compare to international standards?  

3. What are the implications of trust deeds on creditor protection and debtor obligations?

4. What reforms, if any, are necessary to improve the effectiveness of trust deeds in Nigerian debt governance?


1.4       Operational Definition of Terms
﻿ 
﻿The following important terms in the title of the study bear the following meaning in the context of this work:
﻿
Debenture- This is a legal instrument issued to lenders by borrowers to acknowledge their indebtedness.  
Covenants – These are binding terms or stipulations usually present in contracts or agreements between two contracting entities.


﻿Trust Deed - This is the company or entity that initiates and engages in asset securitization transaction.

Default – This is the failure of one party to meet his contractual obligations, usually pecuniary, to another. 

﻿Debt Capital- This is money raised by a borrowing company through debt, usually issued in capital markets.

﻿Fiduciary Duty- This a duty of good faith and fair dealing owed by a party acting in trust or as an agent for another. 
﻿
Security Interests- This is a right given to one party in the asset of another party to secure payment or performance by that other party or by a third party.




PART TWO
BRIEF OVERVIEW OF THE TRUST DEED

﻿An overview of the trust deed shall be examined in this paper from its historical, conceptual and utilitarian roots.

2.1 Historical Evolution of the Trust Deed 
      
﻿The debt holder remedy of the trust deed stems from the historical difference that shareholders are owners and bondholders are lenders. This distinction justifies different laws to safeguard each holder's rights. Early in the modern corporate structure, US bondholders had two sorts of state company law protection. First, in the 1800s, US corporations had to make excess profits to pay dividends.[footnoteRef:9] States set minimum capital requirements for firms to pay dividends. In the 1800s and early 1900s, state regulations limited issuable company debt, thus protecting bondholders.[footnoteRef:10] Some states restricted a firm's debt to a percentage of its capital stock, while others required shareholder approval of debt growth. In the 1920s and 1930s, these regulations were repealed to "protect creditors, stockholders and the state itself against the dangers of excessive debt".[footnoteRef:11] [9:  In addition to statutes restricting the ability of firms to pay dividends, some U.S courts further restricted this right. See e.g., Davenport v. Lines 72 Conn. 118 (1899). Although British corporate law in the 1880s also restricted the payment of dividends in a similar way, Adolf A. Berle & Gardener C. Means, “The Modern Corporation and Private Property” 133 (1932), indicate that this “may have been an American invention, the English law not having laid down any clear principle until the latter half of the Nineteenth century”.]  [10:  See Morey McDaniel, “Bondholders & Stockholders”, 13 Journal of Corporate Law (1988) pp.214-217.]  [11:  See Churchill Rodgers, “The Corporate Trust Indenture Project”, Vol. 20 Business Law 551 (1965) p.554.] 


In addition to regulatory protection against "excessive" dividend payments and debt concerns, corporate bond arrangements were long and complicated throughout the 1800s and early 1900s. Due to the complexity of bond contracts and the ineffectiveness of many protective bond covenants, various initiatives were made to simplify and standardize corporate indentures. In 1955, the American Bar Association's (ABA) department of corporation, banking, and commercial law organized a panel to examine methods to simplify and standardize bond documents, which the ABA and American Bar Foundation adopted in 1960. This project created boilerplate requirements for indenture agreements.[footnoteRef:12] [12:  Rodgers id at p.561.] 


Corporate bond contracts in the United States changed from extensive, comprehensive, and unique indenture agreements in the late 19th century to shorter, more standardized contracts by the early 1980s.[footnoteRef:13] The sorts of situations bondholders wanted protection against also changed substantially. Perhaps most relevant to the debt governance debate, bondholders have tried to contractually regulate priority, companies' dividend policy and additional debt issuance, two prohibitions originally reflected in United States’ municipal company laws. [13:  Lehn & Poulsen, supra note 4 at p.653.] 

2.2 Legal Principles Underpinning Trust Deeds
﻿﻿Creditor protection had always been a very important aspect of company law from the inception. ﻿The modern company law had evolved with various doctrines and rules for the protection of the shareholders,[footnoteRef:14] however, very little protection is afforded the debenture holders of the company securities, while the shareholders are regarded as ‘owners’,[footnoteRef:15] ﻿the debenture holders are mere lenders or creditors; and while the shareholders are regarded as insiders, the debenture holders are seen as outsiders. Unless the articles permit, the debenture holders are not entitled to attend the general meetings of the company or vote in such meetings. The core legal mechanisms that have evolved for creditor protection are quite rigid.  Underpinning the debenture trust deed are principles which ensure priority for creditor claims in the event of bankruptcy[footnoteRef:16], uphold the common law and statutory regime of legal capital requirements[footnoteRef:17], prohibits fraudulent conveyances[footnoteRef:18], and enforces good faith, tort, and equity theories[footnoteRef:19], and the debenture trust deed. Because unlike shareholders, bondholders do not play the same role as the shareholders in corporate management, the usual residual protections simply do not apply in the absence of fraud, distress, or bankruptcy. As a result of the foregoing, as a general rule, the debenture holder relies on the debenture trust deed for protection[footnoteRef:20]. [14:  ﻿Schmitthof C.M. 1939. The origin of joint stock company, Toronto Law Journal.3.74-96.]  [15:  ﻿Gower L.C.B. (1979) “Gowers principles of company law” 4th ed. London; Stevens and Sons at p. 22.]  [16:  ﻿5 COLLIER ON BANKRUPTCY 1129.03 (15th ed. 1991) [hereinafter COLLIER].]  [17:  ﻿ MANNING, supra note 3, at p.1 (discussing statutory legal capital schemes that regulate flow of assets to shareholders). "The legal apparatus built by common law and statute around the concept of 'legal capital' is fundamentally aimed at striking a partial accommodation of [the conflict of interests between owners and creditors]."]  [18:  ﻿In the United States, state fraudulent conveyance laws act to protect creditors from expropriation of assets. See United States v. West, 299 F. Supp. 661 (D. Del. 1969). The Bankruptcy Code also protects creditors from fraudulent conveyances. See 11 U.S.C. § 548(a)(1) (1988).]  [19:  ﻿See Metropolitan Life Ins. Co. v. RJR Nabisco, Inc., 716 F. Supp. 1504, 1507 n.6
(S.D.N.Y. 1989).]  [20:  MANNING supra note 3 at p.1.] 

 2.3 Concepts in Debt Governance 
      
Recent years have seen shareholders and debenture holders become increasingly similar. Both organisations fund the enterprise in return for income.[footnoteRef:21] The sole difference between these investors is their risk/return expectations.[footnoteRef:22] Investors typically consult their financial consultants before buying shares or debenture stock in a company. However, this option may have serious legal implications. Debenture holders may discover that the present legal system makes them susceptible, contrary to their expectations. [21:  See Section 44 CAMA 2020.]  [22:  ﻿ Metropolitan Life Ins. Co. v. RJR Nabisco, Inc. supra note 19.] 


The offer and sale processes are generally the same for debenture holders and shareholders, even though they have no vote in the corporate decision to issue and sell company securities. The securities are sold on the open market once underwriters or dealers comply with stock exchange standards.[footnoteRef:23] Shareholders own their shares after payment and issue. Debenture holders are in a different position. The trustee of the debenture stock owns the shares, while the holder simply receives its advantages. The debenture holders did not choose the trustee or draft the trust deed, which describes their contractual rights. The trust deed is legally obligatory for them, even if they don't participate. The law in Nigeria, for example, has not solved its challenges. It may not be possible to allow investors to choose a trustee or include debenture holders in the debenture trust deed. Thus, if all agreements and terms are against them, they have no remedy. By law, company shareholders pick directors[footnoteRef:24]. However, they may not appoint the first Directors.[footnoteRef:25] Debenture holders have a different position. Individuals cannot pick trustees. Even if they become debenture holders, they may only ask the court to remove their trustee if a conflict of interest is likely[footnoteRef:26]. Individual debenture holders cannot achieve this alone; they must work with the majority. This assures that the majority can always stop the minority. Unlike shareholders, minority debenture holders under debenture trust deeds have minimal redress. [23:  ﻿Debenture holders are limited to contract remedies in the absence of fraud insolvency or a violation of a statute. See also Davies P. 2008. Davies and Gower principles of modem company law. P. 1148.]  [24:  ﻿See s.160 CAMA 2020.]  [25:  ﻿See s.272 CAMA 2020.]  [26:  ﻿Section 211(6) CAMA 2020.] 

 2.4 Role of Trust Deeds in Debt Governance 

The trust deed is crucial in debt governance because it allows debenture holders to secure their investment by transferring legal ownership to trustees who hold it on behalf of the beneficiary investors. Additionally, the trustee can retain control of the title deeds in the case of legal mortgages.[footnoteRef:27] The execution of a debenture trust deed is necessary in a debt capital transaction when a firm sells debentures to the public for subscription or purchase. This is because the issuing of securities to the public requires the required execution of a trust deed. According to the Investment and Securities Act, if debenture securities are being offered, the invitation must include a trust deed as mandated by law.[footnoteRef:28] A debenture trust deed is limited to covering just one class of debentures.[footnoteRef:29] If a trust deed is not executed when it should be, a debenture holder can apply to the court. Based on this application, the court can order the company to execute the trust deed[footnoteRef:30], appoint a trustee nominated by the court, and provide any necessary directions regarding the contents of the trust deed and its execution by the trustee.[footnoteRef:31]  [27:  See I O Smith, Nigerian Law of Secured Credit (Ecowatch Publications Limited, Lagos, 2001) 294.]  [28:  ﻿Section 71(2) of the ISA.]  [29:  ﻿Section 208(2) of CAMA.]  [30:  Section 208(3)(a) of CAMA]  [31:  ﻿Section 208(3)(c) of CAMA.] 


A debenture will be secured by a trust deed in one of two situations: first, where the debenture holder has the right to receive a share of any funds that the firm is obligated to pay under the deed.[footnoteRef:32] or two; when the debenture holder has the right to receive the advantages of any mortgage, charge, or security established by the deed, either individually or in conjunction with others.[footnoteRef:33]  [32:  ﻿Section 208(6)(a) of CAMA.]  [33:  ﻿Section 208 (6)(b) of CAMA. The consequence for default in executing debenture trust deed when required or issuing debentures under a trust deed which covers two or more classes of debentures is that the directors of the company are guilty of an offence and liable on conviction to a fine of N5,000 jointly or severally- section 208(7) of CAMA.] 




PART THREE
IMPLICATIONS FOR DEBT GOVERNANCE AND PRACTICE

Under this part of the paper, the mechanisms for the alignment of the interest of the company and debenture holders and how the provisions of the trust deed impact the debenture holders’ rights and protection shall be discussed.   

3.1 Mechanisms of Control and Oversight 
       
﻿In ensuring that the interest of a debenture holder is adequately protected under a trust deed, certain mechanisms are indispensable in the enforcement of the rights and powers in the trust deed.   Some of these mechanisms of control and oversight of the trust deed are subsequently discussed. Firstly, the debenture trustee must, after default, safeguard the rights of the debenture holders and, on behalf of and for the benefit of the debenture holders, exercise the rights, powers and discretions conferred upon them by the trust deed.[footnoteRef:34] However, to safeguard the debenture holders and ensure transparency and diligence on the part of the trustees, there is express prohibition of exemption clause exempting a trustee from, or indemnifying him against, liability for any breach of trust or failure to show the degree of care and diligence required of him as trustee having regard to the powers, authorities or discretions conferred on him by the trust deed.[footnoteRef:35] Secondly, there is the mechanism of negative covenants and restrictions[footnoteRef:36] embedded in the contract for the trust deed to curtail the detrimental actions of borrowing company. Debt covenants safeguard against the dilution of claims by controlling the acquisition of additional debt, permitting it only when justified by the financial state of the company. On the other hand, a borrower who is in excellent health and has potential for expansion will face limitations because of the covenants. In practice, taking on more debt might provide the borrower more funds for worthwhile initiatives, which in turn can make current lenders feel more confident and secure. The covenants protect a wide range of human interests, and each class has the right to safeguard their own interests. Unsecured creditors may only seek repayment from the borrower's property that is not already pledged as collateral, meaning that any property that is already mortgaged, subject to a security interest, or has other liens cannot be used to satisfy their claims during the process of liquidation. Secured creditors have a higher priority in bankruptcy reorganization, based on the value of the property they have a lien on. Consequently, contracts related to unsecured debt sometimes limit the ability to create new liens.[footnoteRef:37] Finally, there is the event-risk covenants which is a contractual protection that is triggered when there is a leveraged buyout of the borrowing company, which alters the structure of its corporate control. Support for the proposition that leveraged buyouts have a detrimental effect on bond values have been from recent studies which demonstrate that on average, debenture holders sustain wealth depreciations from these sorts of transactions.[footnoteRef:38]  Losses sustained by debenture holders in leveraged buyouts have led to significant amount of litigation challenging the transactions on a number of grounds, including misrepresentation, failure to disclose to debenture holders before these transactions, and fraudulent conveyance. This has led to dispute stemming from the clamor for corporate managers to extend a fiduciary duty to debenture holders and that they are in breach of such duty if debenture prices plummet in the wake of leveraged buyout transactions. However, current case law provides little support for the notion that a fiduciary relationship exists between borrowing companies and debenture holders. In Metropolitan Life Insurance Co. v. RJR Nabisco, Inc.,[footnoteRef:39] the U.S. District Court for Southern New York decided that no covenant of good faith and fair dealing will be implied to enjoin a company from issuing new debt in the absence of any express covenant restricting such issuance in a prior debt agreement with debenture holders. In response to an argument by plaintiffs that RJR Nabisco violated an implied covenant of good faith and fair dealing by entering into a leveraged buyout transaction, the court held as follows: [34:  See s.211(2) CAMA. A similar provision is codified in the Trust Indenture Act of 1939 U.S.C §77ooo(c) which provides that the indenture trustee must “exercise……..such of the rights and powers vested in it by such indenture, and [must] use the same degree of care and skill in their exercise, as a prudent man would exercise or use under the circumstances in the conduct of his affairs.”]  [35:  See s.211(4) CAMA.]  [36:  William W. Bratton, ‘Bond Covenants and Creditor Protection: Economics and Law, Theory and Practice, Substance and Process’, European Business Organization Law Review, 7.1 (2006), 39–87 <https://doi.org/10.1017/S1566752906000395>. (Discussing about the whole range of negative covenants and restrictions in the debt contracting process of a borrowing company in the capital market which includes, but is not limited to, restrictions on debt, prior claims, dividends and other payments, and mergers and sale of assets, investments.) ]  [37:  Ibid.]  [38:  See e.g., Paul Asquith & E. Han Kim, “The Impact of Merger Bids on the Participating Firms’ Security Holders”, 37 Journal of Finance 1209 (1982).]  [39:  716 F. Supp. 1504, 1519 (S.D.N.Y 1989).] 

“there being no express covenant between the parties that would restrict the incurrence of new debt and no perceived direction to that end from covenants that are express, this court will not imply a covenant to prevent the recent LBO and thereby create an indenture term that …... was not bargained for here and was not even within the mutual contemplation of the parties ……. [The Court] stands ready to employ an implied covenant of good faith to ensure that…...bargained-for rights are performed. [However it] will not …. permit an implied covenant to shoehorn into an indenture additional terms plaintiff now wish had been included.”    

The court’s holding in Metropolitan Life is significant and reflects a broader tension in debt governance between express contractual covenants and assumed fiduciary protections under equity by debenture holders when they intersect with the often-flexible nature of financial markets. This nuance in contractual provisions in debt agreements highlights the need for dexterity and industry by trustees and debenture attorneys alike in drafting contracts that give substantive rights and better protection to debenture holders.  

3.2 How Trust Deeds Enhance Creditor Protection 
﻿The trust deed enhances creditor protection through investment covenants that restrains the managerial discretion to pursue a wealth maximizing strategy for the company. In their article, Smith and Warner[footnoteRef:40] analyzed how trust deed covenants can be used to restrict a debenture issuer’s investment policy, dividends payment, and subsequent debt issuance policy. First, the covenants on the debt issuer’s investment policy is used to restrict the sort of projects which a company can engage, which significantly reduces the likelihood of asset substitution. Nonetheless, unduly stringent covenants on an issuing company’s investment policy can be expensive to monitor and enforce due to the costs (e.g., legal costs) involved. Secondly, trust deeds advances creditor protection through covenants that restrict the debt issuer’s dividend payments to its shareholders.  If the cash dividends paid to the debt issuer’s shareholders are financed by a reduction in investment, the value of the issued debentures will be reduced through a dilution of the expected value of the debt issuer’s assets before the debentures’ maturity date, thus increasing the likelihood of default.[footnoteRef:41]  In addition, the covenants in a trust deed can constrain the issuer from repurchasing its own stock from the market which decreases its coverage on the debt.[footnoteRef:42] The coverage on the debt is the safety net that shows how easily the company can pay off its debt with the money it has. ﻿The dividend covenant acts as a restriction not on dividends per se, but on the payment of dividends financed by issuing debt or by the sale of the firm’s existing assets, either of which would reduce the coverage on, and thus the value of, the debt. Finally, creditor protection can take the form of covenants restricting issuance of debt with a higher priority or through restriction of a creation of a claim with a higher priority unless the outstanding debenture is upgraded to have equal priority.  Yet, in practice, it might be impracticable to limit all subsequent debt issuance of a company. This is because investment imperatives may necessitate the company to seek funding through new equity claims or reduced dividend, which will make channel all the gains from the   investment to the outstanding debt to settle the debenture holders rather than the shareholders. Despite the foregoing stringent covenants in trust deeds, their adaptability to evolving market conditions without disadvantaging one party (especially the debenture holder) still remains doubtful. [40:  W Smith and B Warner, "ON FINANCIAL CONTRACTING An Analysis of Bond Covenants", 7 Journal of Financial Economics (1979) 117 - 161.]  [41:  ibid at 131.]  [42:  Ibid.] 


3.3 Trustee Responsibilities in Monitoring Debtor Compliance 
 
It is the duty of the trustees to safeguard the rights and interests of the debenture holders, and the sole authority to question the management of the company on behalf of the debenture holders. They possess the legal title to the debenture. Being the legal owner, and intermediary between the company (debtor) and the debenture holders, they hold the documents used as security for the loan, they are also the executors of the trust deed. Though on behalf of the debenture holders, they possess all the powers, competence and wherewithal to enforce the provisions of the law and the deed on behalf of the debenture holders against the company.[footnoteRef:43] Where there is a default by the company or a breach of the debenture deed, the trustees should naturally initiate an action in court against the company to enforce the debenture trust deed, or where the trustees fail or refuse to initiate an action, can the debenture holder sue the company? Under the common law, the debenture holder is not entitled to maintain any individual action against the company[footnoteRef:44]. But under the Act, a debenture holder is entitled to maintain an action to realize any security vested in him or any other person for his benefit.[footnoteRef:45] Where the debenture is secured by a legal mortgage, the debenture holder may therefore realize the security by taking steps directly by the appointment of receiver to sell off the security or where the debenture is unsecured he may file an action in court for foreclosure, appointment of receiver, sale, winding up proceedings, etc., In most cases, the debenture holder must sue in representative capacity on behalf of the class of debentures they represent.[footnoteRef:46] The right to sue by the debenture holders is subject to the conditions provided in the debenture deed and the CAMA. [43:  David M W Harvey, "Rights and the Case for a Fiduciary Duty"  St . John ’ s Law Review Bondholders (1991) 65.4.]  [44:  Concord Trust Limited v. Law Debenture Trust Corporation Plc [2005] UKHL 27.]  [45:  ﻿Section 233(2)(a) CAMA, 2020.]  [46:  ﻿The debenture trust deed is an example of contractual efforts calculated to enhance the value of the security.] 


﻿The CAMA 2020 Act provisions makes alternative provisions that whenever the trustees ought to take action against the company, then the debenture holders are also empowered to take the same action. The problem is, are the debenture holders equipped to take such action? The legal estate is invested in the trustee, the Debenture deed may specify that it is the trustee that takes action on behalf of the debenture holders, and all facilities and documents are normally kept with the trustees, most unfortunately, it is the trustees that call for meetings, except, requisitioned by at least one tenth of the members of that class.[footnoteRef:47] The individual debenture holder may find it difficult to press for his right as there is possibility of the majority blocking such court action.[footnoteRef:48] However, in the case ﻿of British America Nickel Corporation Ltd v O’ Brien,[footnoteRef:49] the House of Lords in England, a decision of the majority of the debenture holders, modifying their rights was invalidated on the grounds that one of debenture holders whose report, was necessary for the passing of the resolution, was to receive under the scheme a block of ordinary shares which opportunity was not available to other debenture holders. In the O’ Brien case, Lord Viscount Haldane was of the view that the power of alteration “must be exercised for the purpose of benefiting the class as a whole.” Davies[footnoteRef:50] argues that the rule, does not apply in a literal sense, as requiring no discrimination against any members of the class. Generally, therefore, the trust deed may not necessarily give debenture holders right to institute action to enforce the trust deed, and legally being only beneficiaries, they are not entitled to sue the company directly except where they join the trustees as a party. Even where the individual wishes to sue, he may be handicapped by the wish of the majority, and also, he cannot requisition meeting unless backed by at least one tenth of the members of the class. It follows that the individual right is almost unenforceable. [47:  ﻿ “Principles of Modern Company Law”, supra note 1 at p. 1143.]  [48:  Robertson.S. 1988. Debenture holders and the indenture trustee: controlling managerial discretion in the solvent enterprise. Harvard Journal of Law and Public Policy 11.461. Epling R. 1989. “Trustee Standing to Sue In Alter Ego Or Other Damage Remedy Actions”, Banker Development Journal 6.1.]  [49:  [1927] A.C. 369, PC.]  [50:  “Principles of Modern Company Law”, supra note 1 at p. 1149.] 


The trustee duty of care skill and diligence ought to be an exception to the rule since the duty is owed to the individual debenture holder and not to a class, and the law permits the debenture holder to initiate action against the trustee if there is a conflict of interest situation.[footnoteRef:51] Consequently, the court may, require the applicant to give security for the payment of the cost of the trustee,[footnoteRef:52] the window of opportunity to sue the trustee is only limited to the conflict of interest issue and does not extend to negligence cases, which can only be performed by the majority of the class, the problem however is that the majority may also release the trustee from liability.[footnoteRef:53] The solution to this dilemma will be an amendment to the law to take care of the anomaly created. [51:  Section 211(6) CAMA 2020., ﻿See also Redwood Master Fund Ltd v TD Bank Europe (2006) l.B.C.L.C. 149 a decision relating to a decision by bondholders to sue a trustee for negligence to discharge his fiduciary duties under the trust deed.]  [52:  Proviso to section 211(6) CAMA, 2020.]  [53: ﻿Section 211(5) CAMA, 2020.] 

﻿Some scholars have advocated for the introduction of fiduciary duty of directors of company and the trustees in favor of the debenture holders.[footnoteRef:54] A most devastating argument against this advocacy is that the interests of shareholders and debenture holders are mostly irreconcilable and opposite, it may be therefore unrealistic to assume that a single fiduciary could concurrently serve the interest of two parties that are adversarial. In the United States case of Broad v Rockwell International Corporation,[footnoteRef:55] the court ruled that while shareholders hold fiduciary duty to the holders of convertible bonds, that ﻿duty is satisfied when the firm complies with the letter of the bond indenture, while the decisions in US courts like Harf v Kerikorian[footnoteRef:56] and Hartford Fire Ins. Co. v Federated Dep’t Stores[footnoteRef:57] seems to reject the application of fiduciary concept to the debenture transaction.[footnoteRef:58] The court in Metropolitan life Insurance v RJR Nabisco Inc[footnoteRef:59] concludes the matter by denying that there exist a fiduciary duty in favour of debenture holders when he declares: [54:  Harvey, supra note 43.]  [55:  642 F.2d 929 (5th Cir.1981) (en banc).]  [56:  324 N.W.2d 862 (Neb. 1982).]  [57:  ﻿723 F. Supp. 976, 994 (S.D.N.Y. 1989), where ﻿the proposition that fiduciary duty was no longer a viable theory after Met-Life because, in this case occurring six months later before the same court, involving similar facts, bondholders elected not even to plead the theory.]  [58:  ﻿Meinhard v. Salmon, 249 N.Y. 458, 464, 164 N.E. 545, 546 (1928).]  [59:  ﻿(1989) 716 F. Spp. 1504 (S.D.N.Y. 1989).] 

“Before a Court recognizes the duty of a “punctilio” of an honour most sensitive it must be certain that the complaint is entitled to more than the ‘morals of the market place’ ...this court has concluded that Plaintiffs presently before it, sophisticated investors who are unsecured creditors are not entitled to such additional protections”[footnoteRef:60] [60:  ibid at 1525.] 

3.4 Trust Deeds as Tools for Managing Credit Risk
As has been discussed earlier in this paper, the trust deed is a mechanism for control and oversight over the borrower. In addition, the trust deed uses its stringent covenants to operate as a mechanism to mitigate and manage credit risk. Credit risk refers to the likelihood that a borrower will fail to meets its obligation to repay a loan, leading to pecuniary loss to the lender.  One of the ways in which a debenture trust deed can be used to mitigate credit risk is by ensuring the debt is secured through covenants which gives a trustee title to a pledged property pending when the debenture is repaid/realized in full.[footnoteRef:61]﻿A debenture may be naked or a secured debenture; a secured debenture is one in respect of which some security is created over the assets/property of the company. Charges are a veritable means over which security is created in a debenture as regards the underlying indebtedness. Section 868 of CAMA did not define a charge. There are however two kinds of charge that may be created under CAMA, that is fixed charge or floating charge[footnoteRef:62]. [61:  Smith, supra, note 40 at p.127]  [62:  ﻿Section 203 CAMA; The definition of what constitute floating and fixed charges is fraught with difficulties and has been subject matter of judicial and academic debates; See also, National Westminster Bank Plc v. Spectrum Plus Limited [2005] UKHL 41, [2005] 2 AC 680. ] 

﻿While section 203 of CAMA is headed “Meaning of “floating” and “fixed” charges, the section did not define or describe a fixed charge. Rather, the section defines floating charge as an equitable charge over the whole or a specified part of the company‘s undertakings and assets, including cash and uncalled capital of the company both present and future, but so that the charge shall not preclude the company from dealing with such assets until the security becomes enforceable and the holder thereof, pursuant to a power in that behalf in the debenture or the deed securing the same, appoints a receiver or manager or enters into possession of such assets; or the court appoints a receiver or manager of such assets on the application of the holder; or the company goes into liquidation. ﻿Registration or filing is a mode of perfecting some types of security interest. Even though the terms are at times used interchangeably, it has been observed that there is distinction between registration and filing because “it is more accurate to speak of registration as the lodgment of particulars relating to the security, and filing as the lodgment of the security instrument itself or a copy of it.”[footnoteRef:63] Compared to other tools for mitigating credit risk, such as mortgages and personal guarantees, the trust deed directly ties the debt to specific property, offering a more tangible form of security. This has the advantage of providing security to the trustee by offering a collateral that can be liquidated.  [63:  ﻿R M Goode Commercial Law (3rd edn. LexisNexis UK and Penguin Books, London 2004) 583 at pp. ﻿649-650.] 

By issuing a secured debenture to the trustee, the company will be restrained from disposing the property without the permission of the debenture holders.  The effect of such secured debenture is that it lowers the cost of borrowing because it disincentivizes stockholder engagement in unprofitable projects since they know that the debenture holders hold the title to company assets. This mitigates asset substitution and reduces enforcement and administrative costs, as the debenture holders have a clear title to company assets, thus shielding their claim from potential diminution if borrower (company) issues fresh debt. While trust deeds provide security in the context of mitigation of credit risk, they can be costly in the form of significant out of pocket expenses like required reports to debenture holders, filing fees and other administrative costs. It also has opportunity cost in the form of restriction of the company’s ability to engage in profitable disposition of the collateral. What is more, market conditions may impact the effectiveness of trust deeds in managing credit risk. For example, when there is a decline in property markets, the collateral provided in trust deeds may lose value, thus not covering the full loan in the event of default. 
Overall, trust deeds serve as powerful tools for mitigating credit risk by providing lenders with a security interest in property. However, their effectiveness is closely tied to market conditions and legal frameworks. Understanding the role of trust deeds in credit risk management is crucial for comprehending their overall impact on debt governance and financial stability. 
4.0 Part Four: A Comparative Analysis of The Legal Frameworks for Trust Deeds in Different Jurisdictions.
       
	This part of the paper will compare the legal frameworks governing trust deeds and their implications for debt governance, with particular emphasis on the United States and the United Kingdom in comparison to Nigeria. 







4.1 Trust Deed Law and Practice in Nigeria
       
Trust deeds in Nigeria are primarily governed by the Companies and Allied Matters Act (CAMA) 2020[footnoteRef:64] and the Investment and Securities Act (ISA) 2007.[footnoteRef:65] Both statutes contain provisions which regulates debentures, debenture trust deed, debenture trustees, charges and registration of charges. For example, the Investment and Securities Act legally requires ﻿debenture securities issuance to be accompanied with a trust deed debenture[footnoteRef:66].  [64:  LFN 2004 (As amended by the Finance Act, 2020). ]  [65:  LFN 2004.]  [66:  ﻿Section71(2) of the ISA.] 


Under CAMA, the role of trustees in safeguarding the rights of debenture holders and exercising said rights, powers and discretions conferred upon him by the trust deed for the benefit of the debenture holders is clearly stipulated[footnoteRef:67]. While this provision is designed to make it seem like the trustee owes a fiduciary duty to the debenture holders, ﻿ the ﻿common law concept of fiduciary duty is actually unavailable to debenture holders in Nigeria. This is because trust is not of wide use in Nigeria and the trust structure is driven by peculiar tax and accounting laws in the US which have no application, in Nigeria. There is no legal framework which specifically regulates trust deeds in Nigeria. Reliance on general provisions of company legislation to offer guidance on investor covenants, for example, demonstrate the lack of legislative protection for the rights of debenture holders with its devastating effects for Nigeria’s capital market.    [67:  See s. 211(2) CAMA] 


﻿Meanwhile for trust deed registration under extant Nigerian Law, ﻿a company is also required to keep a register of debenture holders[footnoteRef:68] which register shall contain certain specific information[footnoteRef:69]. Yet, these provisions have no effect on the ﻿perfection of security interests that have been created by a company in favour of a secured trust deed. The mode of perfection of security interests in company charges is by way of registration under CAMA. Section 222 (1) of CAMA provides that where a company creates on its property any of the charges specified in that section, the company must, within ninety days of the creation, deliver to the Corporate Affairs Commission (CAC) for registration certain prescribed particulars of the charges. The wide array of charges for which registration with the Commission is required have also been provided under CAMA[footnoteRef:70]. These provisions are important and are meant to enhance transparency and security for creditors. By mandating the registration of trust deeds, the law ensures that such are publicly accessible, thereby protecting the interests of both company and the debenture trustee, who acts for all debenture holders.  [68:  ﻿Section 218(1) CAMA, 2020]  [69:  ﻿Section 218 (2) CAMA, 2020, that is, - (a) the names and addresses of the debenture holders; (b) the principal of the debentures held each of them; (c) the amount or the highest amount of any premium payable on redemption of the debentures; (d) the issue price of the debenture and the amount paid up on the issue price; (e) the date on which the name of each person was entered on the register as a debenture holder; and (f) the date on which each person ceased to be a debenture holder.]  [70:  Section 222(2) CAMA, 2020.] 



Based on the foregoing analysis, one can posit that the impact of Nigeria’s legal framework governing trust deeds is heavily reliant on the specific terms contained within the deed. In the absence of a legal compass to guide trustees, stringent covenants can provide significant protection to debenture holders, but their enforceability is contingent on the trustee’s ability to navigate the Nigeria’s legal and regulatory landscape. The implication of this on debt governance is that absent a vigorous and dexterous enforcement by counsel, the debenture holders can become victims to savvy corporate managers who will rather shirk their responsibility of meeting their repayment obligations to investors.

4.2 Comparison of Trust Deed Practices in The United States
 
       In contrast, trust deeds in the United States are regulated by the Trust Indenture Act of 1939[footnoteRef:71], which imposes specific requirements on trust deeds associated with public bond offerings. U.S. trust deeds often include detailed covenants that address issues such as the issuer’s operational restrictions, the use of collateral, and provisions for bondholder meetings[footnoteRef:72]. [71:  Trust Indenture Act of 1939, Ch.411, 53 Stat. 1149 (19390 (Codified as amended at 15 U.S.C §77aaa-77bbb (2000)).]  [72: Smith, supra, note 40. ] 


	One notable aspect of U.S. trust deeds is the inclusion of “no-action” clauses, which restrict individual bondholders from initiating legal action against the issuer, leaving enforcement to the trustee[footnoteRef:73]. This centralized enforcement mechanism is intended to prevent fragmented litigation and ensure that actions taken are in the collective interest of all bondholders. [73:  See 15 U.S.C §77bbb(a)(1) (2000). (Individual action by dispersed investors by reason of the disproportionate expense of taking such action).] 


      The U.S. legal framework’s approach to trust deeds provides a high degree of predictability and security for bondholders, largely due to the robust enforcement mechanisms available under the Trust Indenture Act. However, the implications for debt governance depend on the specific terms of the trust deed, particularly the rigidity of the covenants and the trustee’s willingness to enforce them. Compared to Nigeria, U.S. trust deeds tend to offer stronger protections due to the more developed legal and regulatory environment.   

4.3 Comparison of Trust Deed Practices in The United Kingdom 
        

In the United Kingdom, trust deeds are commonly used for both corporate bonds and debentures, with their governance primarily shaped by the Companies Act 2006 and the Financial Services and Markets Act 2000. UK trust deeds typically include covenants similar to those found in the U.S., such as restrictions on further borrowing and requirements for financial disclosures.

A unique feature of the UK trust deeds is the emphasis on the equitable treatment of debenture holders. This principle ensures that all bondholders are treated fairly and that any modifications to the trust deed require approval from a majority of debenture holders. In addition, UK trust deeds often include provisions for appointing an independent trustee to oversee the bond issuance and ensure compliance with the deed’s terms.

The UK legal framework provides strong protections for debenture holders, with a focus on transparency and fairness. The implications for debt governance are heavily influenced by specific terms of the trust deed, particularly the role of the trustee and the covenant’s enforceability. While the UK trust deeds offer a high level of protection, their effectiveness in managing debt depends on the specific terms agreed upon by the parties involved.

The Companies Act 2006 in the UK similarly imposes a fiduciary duty on trustees, requiring them to act in the best interests of all bondholders. This contrasts with the TIA § 315, which emphasizes the trustee’s duty to act with due care and prudence[footnoteRef:74].	 [74:  Steven L. Schwarcz and Gregory M. Sergi, "Bond Defaults and the Dilemma of the Indenture Trustee"., (2008) Alabama Law Review Volume 59:4, 1034.] 


While UK trust deeds offer a high level of protection, their effectiveness in managing debt depends on the specific terms agreed upon by the parties involved.

4.4 Impact of Regulatory Frameworks on The Efficacy of Trust Deeds

The regulatory frameworks in Nigeria, the United States, and the United Kingdom significantly influence the efficacy of trust deeds in debt governance. In Nigeria, the regulatory environment can pose challenges for the enforcement of trust deeds, making the specific terms and the trustee’s role crucial for protecting bondholders. In contrast, the U.S. and UK frameworks provide more robust mechanisms for enforcement, but the ultimate impact on debt governance still hinges on the specific terms of the trust deed.
The differences in these frameworks highlight the importance of carefully drafting trust deeds to include terms that are enforceable and aligned with the regulatory environment in which they operate. By understanding the unique features of each jurisdiction’s legal framework, parties can tailor trust deeds to effectively manage credit risk and ensure long-term stability of debt arrangements.
The TIA’s strict requirements, such as those in § 314 regarding issuer reporting, ensure transparency and allow the trustee to monitor compliance effectively. In contrast, the UK’s regulatory framework provide trustees with more discretionary power, which can affect the enforceability of trust deeds depending on the specific terms agreed upon.



PART FIVE
FINDINGS, CONCLUSION AND RECOMMENDATION
       5.1 Findings
          
Upon undertaking this research work, I have the following findings from my research questions:
1. Trust deeds serves as crucial legal instruments that establish the terms of corporate debt agreements, delineating the rights and obligations of parties involved and providing a framework for the enforcement of creditor protections.
2. The legal framework for trust deeds in Nigeria is relatively underdeveloped and lacks the stringent regulatory requirements found in international standards like the Trust Indenture Act, potentially weakening protection for debenture trustees.
3. Trust deeds play a pivotal role in creditor protection by clearly defining debtor obligations and creating enforceable covenants that safeguard the interests of debenture holders against default risks.
4. Reforms are needed to enhance the clarity, enforceability, and regulatory oversight for trust deeds in Nigeria, aligning them more closely with international practices to strengthen debt governance and creditor protection.

5.2 Conclusion
      ﻿
The trust deed plays a pivotal role in corporate debt governance and has far reaching implications for debt governance in a volatile capital market for lenders. After undertaking a comparative analysis of the legal frameworks governing the trust deed, alongside impact on debt governance in the Nigeria, the United States and the United Kingdom, this paper concludes that while trust deeds are important tools in the mitigation of credit risk and a bulwark for creditor protection, they are often dependent on the clarity and stringency of their terms and effectiveness of the enforcement mechanisms available within specific legal frameworks. According to this paper, Given the importance of the capital market to corporate governance and economic stability, it is essential to remove every impediment to effective debt governance regime, ranging from lack of clear legislative policy to govern borrower-lender interaction to inadequate will power to enforce extant but lame laws on trust deeds.

	﻿This paper demonstrates that current provisions governing trust deeds under CAMA and ISA obviously inadequate as they do not make provisions for salient issues like trustee selection, debenture holders’ meetings and qualifying standards.  

The only way out of this ‘quagmire’ is to enact legislation that specifically regulates trust deeds and trusteeship obligations. Some of the measures to be addressed in the new legislation are provisions that, for example, compel full debenture holder participation in trustee selection, removal, and monitoring. As we have shown in this paper, the US Trust Indenture Act of 1939 sets detailed trustee selection and qualifying standards. The U.S. legislation strictly regulates these issues. The passage of an enabling legislation that empowers the Nigerian Securities and Exchange Commission (SEC) to regulates debenture stock and the trust deed that covers such securities is recommended. Without an enabling act like the US. Trust Indenture Act 1939 or other authorizing authority, the SEC will continue to lag behind in its responsibility to ensure a safe and robust capital market for borrowers and lenders alike. 


5.3 Recommendations
﻿This paper strongly recommends the enactment of a comprehensive enabling act specifically designed to govern trust deeds and corporate trustee duties within Nigeria. Such a legislation should address several critical areas:  
· Regulatory Oversight: The proposed law should establish a robust regulatory framework that ensures trust deeds are detailed, enforceable, and aligned with international best practices. It should provide clear guidelines for the drafting, execution, and monitoring of trust deeds, ensuring that all parties’ interests are adequately protected.
· Clarification and Enforcement of Covenants: The proposed law should require trust deeds to include specific and enforceable covenants that clearly outline the obligations of debt issuing companies and the rights of debenture holders. This will help to reduce risks associated with asset substitution and other unethical activities carried out by companies that could undermine debenture holders.
· Defined Roles and Accountability for Trustees: The proposed law should clearly define the roles, responsibilities, and duties of corporate trustee. It should include provisions to ensure transparency, prevent conflicts of interest, and hold trustees accountable for their actions to safeguard the interest of debenture holders.
· Alignment with International Standards: The proposed enabling law should incorporate elements from more developed markets, such as the UK and U.S., to bring Nigerian trust deed practices in line with international standards. This would enhance the credibility and reliability of the Nigerian debt governance framework.
·  Regular Review and Adaptation: To maintain the relevance and effectiveness of trust deeds, the law should mandate periodic reviews and updates to the legal provisions, allowing for adaptation to evolving financial conditions and incorporation of emerging best practices.
· Capacity Building and Legal Education: The proposed law should also mandate ongoing training and education for legal practitioners and financial professionals involved in trust deed governance, which will ensure that they are equipped with the knowledge and skills necessary to uphold the highest standards in trust deed management.
By enacting such a law, Nigeria would not only improve the effectiveness and enforceability of trust deeds but also create a more secure and attractive environment for both domestic and international investors, thus enhancing overall corporate debt governance.
. 
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